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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 


regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legisiative) character, and which, under the 


applicable statutes, can be made by the Secretary of Agriculture, 


or an officer authorized by law to act in his stead, only after notice 


and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 


Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 


U.S.C, 181 et seq.), the Perishable Agricultural Commodities Act, 


1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 


472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 


Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 11,245) 


In re TRI-VALLEY GROWERS. AMA Docket No. F&V 932-1. Decided 
June 7, 1967, 


Adequacy of petition—Application to dismiss denied 


Respondent’s application to dismiss petition on grounds that relief requested 
cannot be granted herein and that petition does not state a cause of 
action and does not comply with the rules of practice cannot be granted 
at this time. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING APPLICATION TO DISMISS 


The petitioner, an agricultural cooperative association of pro- 
ducers, has filed a petition under section 8c (15) (A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). Petitioner complains 
of the provisions of § 982.52 (a) (3) (ii) of a marketing order is- 
sued under the act regulating the handling of olives in California 
(7 CFR Part 932) limiting the sizes of olives of the Ascolano 
variety that may be used for the production of sliced, chopped or 
minced styles of canned ripe olives. 


599 
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Respondent filed an application to dismiss the petition upon 
grounds that the relief requested cannot be granted in this pro- 
ceeding, that the petition does not state a cause of action, and that 
the petition does not substantially comply with the applicable 
rules of practice (7 CFR 900.52 (b) (3)) in that the petition fails 
to set out a full statement of the facts and of the grounds upon 
which petitioner claims the contested provisions are not in ac- 
cordance with law. Petitioner filed a reply to the application to 
dismiss and also a request for oral argument upon its petition. 


The petition seems, especially in paragraph 5, to request a 
hearing on modification of the order rather than upon an issue of 
illegality of the order provisions contested. The 8c (15) (A) pro- 
ceeding deals with adjudication as to whether an order, a pro- 
vision thereof or an obligation imposed thereunder “. . . is not in 
accordance with law”. Any modification of an order can only come 
about in such a proceeding as the result of finding an order pro- 
vision to be “‘not in accordance with law”’. 

While it is not clear from the petition that petitioner is mak- 
ing a case that comes within the jurisdiction of an 8c (15) (A) 
proceeding, we cannot now say that petitioner has not done so. 
We think it better that the solution await a later stage of the 
proceeding when the issues may be clarified. Respondent, of 
course, is free to take appropriate steps later on in the proceed- 
ing to limit the hearing to argument if respondent believes an 
evidentiary hearing is inappropriate or unnecessary. 

In view of the above, the application to dismiss is denied as is 
petitioner’s motion for oral argument. 


COURT DECISION 


UNITED DAIRIES, INC. v. ORVILLE L. FREEMAN, Secretary of Agri- 
culture. Decided June 5, 1967. 


IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF COLORADO 


MEMORANDUM OPINION AND ORDER 
ARRAJ, Chief Judge 


This is an action brought under 7 U.S.C. 608¢(15) (B) to re- 
view a ruling made by a judicial officer acting as and for the 
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Secretary of Agriculture pursuant to delegated authority; the 
ruling was adverse to plaintiff. By counterclaim defendant seeks 
a mandatory injunction commanding plaintiff to comply with the 
provisions of the marketing order. 


In 1959 a group of dairy farmers organized Producers United, 
Inc., a Colorado corporation, to distribute milk in their neighbor- 
hoods. Plaintiff is a Colorado corporation organized for the pur- 
pose of retailing and wholesaling milk in the Denver area. 
Plaintiff participated in the formation of Producers United, Inc., 
and owned a 49 per cent interest. Plaintiff processed and bottled 
the milk furnished by Producers and returned it to them for 
distribution to customers on routes. The organizers of Producers 
subscribed for such amounts of stock as they desired to acquire 
at $50.00 per share; they executed a stock subscription, assign- 
ment and note which provided for monthly installment pay- 
ments. These payments were to be made out of sums due from 
plaintiff for milk sold to it. Plaintiff honored the assignments 
by paying the assigned amounts to Producers United. 


The marketing order with which we are concerned was made 
effective by the Secretary in November 1961. The Cache Valley 
Dairy Association, a cooperative composed of Utah milk pro- 
ducers, through a subsidiary, Dairy Fresh Foods, Inc., acquired 
control of plaintiff in November 1961. It began to seek out new 
milk producers, but before these producers were permitted to 
ship milk to plaintiff, each was required to purchase stock; for 
each share of stock he was entitled to ship 100 pounds of milk. 
Plaintiff had acquired contracts to supply milk to Fort Carson, 
Ent Air Force Base and the Air Force Academy and, therefore, 
needed additional producers to supply its milk needs. Plaintiff 
had asked the original stockholders of Producers to increase their 
production, but they did not do so in any substantial amount and 
additional producers were consequently sought. Plaintiff is a 
“handler” regulated under the order. On December 30, 1963, the 
market administrator ruled that certain deductions made under 
the monthly assignments paid by plaintiff to Producers United 
were not proper deductions under the marketing order and must 
be refunded to producers. 


Since the scope of our review is limited to a determination as 
to whether the findings of the judicial officer are “‘in accordance 
with law”, we are not free to evaluate the evidence de novo and 
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rule in accordance with our own view of the case. Wawa Dairy 
Farms, Inc. v. Wickard, 149 F.2d 860 (C.A. 3, 1945). We might 
note, however, that it is rather likely that we would have reached 
a conclusion different from that of the judicial officer. Never- 
theless, the findings of the judicial officer are adequately support- 
ed by the record and cannot be characterized as being clearly 
erroneous or not in accordance with the law. 


Following are some of the factors which we believe tend to 
support the administrative ruling. Plaintiff effectively controlled 
the operation of Producers United both before and after Novem- 
ber 1961. It was on or about the date of the marketing order 
that the ownership of plaintiff corporation changed hands and 
that Producers United, Inc., began to require all incoming pro- 
ducers to purchase a stock interest in the corporation based on 
the amount of milk which they produced and sold to plaintiff. 
If a producer were to increase the amount of milk produced, he 
was required to purchase additional stock in relation to the 
amount of the production increase. There was sufficient evidence 
to support the findings that a substantial portion of the “stock 
payments” thus channeled in to Producers United, Inc., was ex- 
pended for items which inured only to the benefit of plaintiff and 
not to the producers. 


The evidence is also consistent with the finding that those pro- 
ducers who purchased shares in Producers United were buying 
a “base” or right to have an outlet for their product rather than 
a meaningful partial ownership of a going corporation. (The 
obvious continual financial loss incurred by Producers United 
makes it highly unlikely that after November 1961 any producer 
would have considered his stock purchase a sound or beneficial 
financial investment. ) 


Plaintiff contends the marketing order cannot be enforced be- 
cause it requires refunds of amounts paid for stock prior to the 
effective date of the order. The facts disclose otherwise; the 
amounts demanded to be refunded are for deductions made be- 
tween November 1961 (date of the order) through January 1964. 


Plaintiff’s argument that payments by the producers to Pro- 
ducers United constituted proper “assignments” rather than “de- 
ductions” prescribed by the marketing order is unconvincing. 
The judicial officer properly found that irrespective of the form 
of the payments, the effect was still that the producers were re- 
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ceiving an amount for their products which was below the mini- 
mum prescribed by the order of November 1, 1961. The consent 
of the producers does not vitiate the impropriety of the deduc- 
tions. Although such an assignment is a contract, nevertheless it 
is subject to the provisions of the marketing order. See C. J. 
Wieland and Son Dairy Products Company, Inc. v. Wickard, 68 F. 
Supp. 93 (E.D. Wis. 1946). In the present case the “assignments” 
are merely vehicles used to effectuate the deductions. 


Another contention of plaintiff is that the marketing adminis- 
trator approved the stock purchase plan of the producers. The 
record which we reviewed discloses no such approval; it does not 
appear that the stock purchase plan was even submitted to him 
for his approval or disapproval. Even if he had approved it, his 
act would not be binding on the Secretary. Dairymen’s League 
Cooperative Ass’n. v. Brannan, 173 F.2d 57 (C.A. 2, 1949); 
Goodman v. Benson, 286 F.2d 896 (C.A. 7, 1961). 


We conclude that there is ample evidence to support the find- 
ings of the Secretary and there was no error of law in the order 
as issued. 


Counter-claims are authorized for the purpose of enforcing 
provisions of the Act and Orders made pursuant thereto. Grull v. 
Wickard, 40 F. Supp. 606 (D.C. W.D. Ky 1941). Defendant is 
entitled to a mandatory injunction directing plaintiff to make 
payment to producers of the amounts the judicial officer found 
due and owing under the Marketing Order. 


Defendant will prepare and submit an appropriate judgment 
within ten days. 


DATED at Denver, Colorado, this 5th day of June, A.D. 1967. 
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(No. 11,246) 


In re ARMOUR AND COMPANY. P&S Docket No. 2815. Decided June 
1, 1967. 


Correction of prior decision 


Decision by Thomas J. Flavin, Judicial Officer 


CORRECTIONS OF FINAL DECISION AND ORDER 
Several errors crept into the Decision and Order issued May 
19, 1967, which are hereby corrected as follows:* 
Page 510. Under heading IV on page 510 in footnote 6 “reason- 
ed” in the last sentence is changed to “reckoned”. 


Page 513, line 29, insert “practice” after “trade” and before 
“violates’’. 


Page 514, change “202(b)” on line 5 to “202(a)”. 


Under heading VI change “unduly” to “unjustly” wherever 
“unduly” appears. 


* The final Decision and Order of May 19, 1967, appears in the May issue of Agriculture 
Decisions as corrected herein. 
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(No. 11,247) 


In re DONALD C, SWANSON, d/b/a WALKERTON LIVESTOCK COM- 
MISSION SALES, and d/b/a ETNA BOURBON LIVESTOCK SALES. 
P&S Docket No. 3839. Decided June 7, 1967. 


Market agency—Shippers’ proceeds—Insolvency—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, failing to deposit shippers’ proceeds in a separate 


bank account and engaging in business while insolvent, is ordered to 


keep adequate records and is suspended as a registrant under the act 
until no longer insolvent. 


Mr. Garrett N. Wyss for complainant. 
Mr. John Whiteleather, Jr., of Whiteleather and Whiteleather, Columbia 
City, Ind., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 


filed on April 27, 1967, by the Packers and Stockyards Division, 


Consumer and Marketing Service, now the Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging that the financial condition of respondent fails to meet 
the requirements of the Act and that respondent violated the Act 


and the regulations thereunder (9 CFR 201.1 et seq.), hereinafter 


referred to as the regulations. 

Respondent filed an answer on May 15, 1967, in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 


and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings and conclusions, for 


the purpose of this proceeding only, based on all allegations con- 


tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 
1, (a) Donald C, Swanson, hereinafter referred to as the re- 


spondent, is an individual whose address is P. 0. Box 58, Walker- 
ton, Indiana. 
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(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Walkerton Livestock Commission Sales, Walkerton, In- 
diana, and the Etna Bourbon Livestock Sales, Etna Green, In- 


diana, posted stockyards under the Act, hereinafter referred to as 
the stockyards; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyards; 


(3) Registered with the Secretary of Agriculture as a4 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. As 
of January 1, 1967, respondent had current liabilities totaling 
$219,648.85 and current assets totaling $107,403.31, resulting in 
an excess of current liabilities over current assets of $112,245.54. 


As of February 1, 1967, respondent had current liabilities totaling 
$199,135.98 and current assets totaling $126,174.35, resulting in 


an excess of current liabilities over current assets of $72,961.63. 


3. Respondent used funds received as proceeds from the sale 
of livestock consigned to him for sale at the stockyards on a com- 
mission basis for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering the faithful and 


prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock. 


As of January 1, 1967, respondent had outstanding checks 
issued to consignors of livestock, drawn on his custodial bank 
account, in the amount of $127,309.10, and had with which to 


offset such outstanding checks, a bank balance in his custodial 
bank account of $46,390.71, plus current proceeds receivable of 
$38,628.37, resulting in a deficit of $42,290.02 in funds available 
to pay shippers’ proceeds. 

As of February 1, 1967, respondent had outstanding checks 


issued to consignors of livestock, drawn on his custodial bank 


account, in the amount of $124,598.84, and had with which to 
offset such outstanding checks, a bank balance in his custodial 
bank account of $9,088.36, plus current proceeds receivable of 


$41,748.28, resulting in a deficit of $78,762.20 in funds available 
to pay shippers’ proceeds. 
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4. Respondent, during the period December 31, 1966 to Feb- 
ruary 1, 1967 failed to keep accounts, records and memoranda 


which fully and correctly disclosed all transactions involved in 


his business as a market agency and dealer under the Act in that 
respondent failed to keep and maintain a general ledger of ac- 
counts showing assets, liabilities, income, expenses and net worth. 


d. Respondent, during the period from January 1, 1967 to 


February 1, 1967, operated as a market agency under the Act, 
selling livestock at the stockyards on 2 commission basis, not- 
withstanding that during such period his current liabilities ex- 
ceeded his current assets. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, 
respondent is insolvent within the meaning of the Act (7 U.S.C. 


204). 


By reason of the facts set forth in Finding of Fact 3 herein, 


respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and sections 201.40, 201.41 and 201.- 
42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 

By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)). Inasmuch as complainant has rec- 


ommended that the order consented to be issued, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from: (1) using funds re- 
ceived as proceeds from the sale of livestock on a commission 
basis for purposes of his own and purposes other than the pay- 


ment of lawful marketing charges and the remittance of net pro- 
ceeds to shippers; (2) failing to deposit the gross proceeds re- 
ceived from the sale of livestock on a commission basis in a sepa- 


rate bank account designated as “Custodial Account for Shippers’ 
Proceeds” or by some similar identifying designation, and fail- 


ing to maintain such account in conformity with the provisions of 
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section 201.42 of the regulations (9 CFR 201.42); and (3) en- 
gaging in business as a market agency while his current liabilities 


exceed his current assets. 
Respondent shall keep and maintain accounts, records and 


memoranda which fully and correctly disclose all transactions 
involved in his business under the Act, including a general ledger 


of accounts showing assets, liabilities, incom, expenses and net 
worth. 


Respondent is suspended as a registrant under the Act until 
such time as he demonstrates that he is no longer insolvent. 


When respondent has demonstrated that he is no longer insolvent, 
a supplemental order will be issued in this proceeding terminat- 
ing this suspension. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 


parties, 


(No. 11,248) 


In re GREEN City AUCTION COMPANY, INC. P&S Docket No. 3824. 
Decided June 9, 1967. 


Rates and charges—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 
On March 21, 1967, the respondent filed a tariff, to become 
effective on April 1, 1967, containing certain changes in its cur- 


rent schedule of rates and charges. On March 30, 1967, a “Com- 
plaint, Order of Suspension, and Notice of Hearing,’’ was issued 
which, among other things, suspended and deferred the operation 
and use by the respondent of the proposed modifications of its 


current schedule of rates and charges for a period of 30 days 
beyond the time such modifications would otherwise go into 
effect. On April 25, 1967, an order was issued extending the 
period of suspension of the proposed modifications for a further 


period of 30 days. 
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By a document filed on May 18, 1967, the respondent withdrew 
the tariff, filed on March 21, 1967, and made a motion that this 


proceeding be dismissed. 


Notice of the proposed tariff, filed on March 21, 1967, and of 
the “Complaint, Order of Suspension, and Notice of Hearing” 
was published in the Federal Register (32 F.R. 5810), and, al- 
though interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Administration, by its attorney, 
filed a reply stating that, under the circumstances, the Adminis- 
tration recommends that the motion be granted and that this pro- 
ceeding be dismissed without prejudice. 


Accordingly, this proceeding is hereby dismissed without prej- 
udice. 


(No. 11,249) 


In re GUTHRIE STOCK PAVILION, INC. P&S Docket No. 3771. De- 
cided June 13, 1967. 


Market agency—Shippers’ proceeds—Sale of consigned livestock to 
employees, etc.—Refund of commissions—Suspension of registration 
—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, failing to maintain properly its account for ship- 
pers’ proceeds and failing to make deposits promptly in such account, 
selling consigned livestock to employees, etc., and refunding all or any 
portion of commission charges, is ordered to keep records that fully 
disclose all transactions in its business under the act and is suspended 
as a registrant under the act for a period of seven days. 

Mr. Samuel J. Harris for complainant. 

Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Consumer and Marketing Service (now the Packers and Stock- 
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yards Administration), on January 6, 1967, charges respondent 
with various violations of the Act and the regulations. In an 
amended answer filed on June 6, 1967, respondent admits the 
jurisdictional allegations in the Complaint and further admits 
that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations of the Complaint, waives 
oral hearing and the report of the Hearing Examiner, and, for 
the purposes of this proceeding and for such purposes only, con- 
sents to the issuance of a specified order, with findings of fact 
and conclusions based upon the allegations contained in the Com- 
plaint. Complainant has recommended that the order consented to 
by respondent be issued. 


FINDINGS OF FACT 


1. (a) The Guthrie Stock Pavilion Co., Inc., hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at Guthrie Center, lowa. 


(b) Respondent is and at all times material herein was: 


(1) engaged in the business of conducting and operat- 
ing the Guthrie Stock Pavilion Co., Inc. stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) engaged in the business of selling livestock on a 
commission basis at the stockyard; 


(3) registered with the Secretary of Agriculture as a 
market agency to sell livestock at the stockyard. 


2. Respondent, during the period from January 8, 1965, 
through June 6, 1966, used funds received as proceeds from the 
sale, at the stockyard, of livestock consigned to it for sale on a 
commission basis for purposes of its own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, and failed to maintain properly its 
custodial account for shippers’ proceeds in the Guthrie County 
State Bank, Guthrie Center, Iowa, thereby endangering the faith- 
ful and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors, in that: 


(a) Respondent, as of November 26, 1965, had a shortage 
in shippers’ proceeds in the amount of $15,070.37. As of said date, 
respondent had outstanding checks drawn on its custodial ac- 
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count for shippers’ proceeds in the amount of $47,863.98 and had, 
to offset said checks, a bank balance of $30,098.36 and current 
proceeds receivable in the amount of $2,695.25, or a total of only 
$32,793.61, resulting in said deficiency in shippers’ proceeds of 
$15,070.37. 


(b) Respondent, as of December 3, 1965, had a shortage in 
shippers’ proceeds in the amount of $17,458.35. As of said date, 
respondent had outstanding checks drawn on its custodial account 
for shippers’ proceeds in the amount of $59,231.67 and had, to 
offset said checks, a bank balance of $37,744.44 and current pro- 
ceeds receivable in the amount of $4,028.88, or a total of 
$41,773.32, resulting in said deficiency in shippers’ proceeds of 
$17,458.35. 


(c) Respondent, as of May 18, 1966, had a shortage in ship- 
pers’ proceeds in the amount of $4,073.71. As of said date, re- 
spondent had outstanding checks drawn on its custodial account 
for shippers’ proceeds in the amount of $6,692.41 and had, to off- 
set said checks, a bank balance of only $2,618.70, resulting in said 
deficiency in shippers’ proceeds of $4,073.71. 


(d) Respondent, at the stockyard, on or about the dates and 
in the 73 transactions specified in the Complaint, and at divers 
other times during the period from January 1, 1965, through June 
30, 1966, purchased, for market support or other purposes, live- 
stock consigned to it for sale on a commission basis and, in con- 
nection with such purchases, failed to deposit in its custodial ac- 
count for shippers’ proceeds, out of its own funds, by the close 
of the next business day following the purchase of the livestock, 
the purchase price of such livestock. 


(e) Respondent, at the stockyard, on or about the dates and 
in the 56 transactions specified in the Complaint, and at divers 
other times during the period from January 1, 1965, through 
May 31, 1966, used shippers’ proceeds to finance purchases of 
consigned livestock by its principal owners and officers, Lloyd 
Laughery and Gerald Laughery. Respondent, during said period, 
sold livestock consigned to it for sale on a commission basis to 
said Lloyd Laughery and Gerald Laughery and, in connection with 
said sales, failed to collect from said owner-officials said sale 
price, or to deposit out of its own funds an amount equal to the 
sale price, by the close of the next business day following the sale. 
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3. Respondent, at the stockyard, on or about the dates and in 
the 31 transactions specified in the Complaint, and at divers other 
times during the period from January 1 through November 39, 
1965, permitted John Ruddy, respondent’s ringman-employee, 
who bought and sold livestock in commerce for his own account 
as a dealer, to purchase livestock consigned to it for sale on a com- 
mission basis for his own account, under the guise of market sup- 
port purchases by respondent. Respondent, during said period, 
regularly and consistently “purchased,” or permitted said Ruddy 
to “purchase” in its name, consigned livestock purportedly for 
market support purposes, which livestock was “sold” by respond- 
ent to Ruddy for his own purposes, usually on the same day the 
livestock was “purchased” by respondent and at the same price 
paid by respondent to its consignors. 


4. Respondent, in connection with the sale, at the stockyard, 
of livestock consigned to it for sale on a commission basis, on or 
about 52 dates specified in the Complaint and on divers other 
dates during the period from January 1, 1965, through February 
28, 1966, refunded to certain consignors one-third of the commis- 
sion charges specified in the schedule of rates and charges filed 
with the Secretary of Agriculture and in effect at the time the 
livestock was sold and assessed and collected from said consignors 
in connection with their respective consignments of livestock. 


5. Respondent, during the years 1965 and 1966, failed to keep 
accounts, records and memoranda that fully and correctly dis- 
closed its operations as a market agency in commerce, in that re- 
spondent did not have and maintain (1) a general ledger showing 
its assets, liabilities, net worth, income and expense accounts, 
and (2) full and complete cash receipts and disbursements rec- 
ords. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 2 through 5 
hereof, respondent has violated sections 304, 506(f), 307, 312(a) 
and 401 of the Act and sections 201.40, 201.41, 201.42 and 201.57 
of the regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the Complaint and suspending its registration for a period of 
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seven days, and complainant has recommended that such an order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection 
with respondent’s operations as a market agency, shall cease and 
desist from: 


(1) using funds received from the sale, in commerce, of live- 
stock consigned to respondent for sale on a commission basis for 
purposes of its own, including the extension of credit to its 
owner-officials, and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers; 


(2) failing to maintain properly its custodial account for ship- 
pers’ proceeds in conformity with the provisions of section 201.42 
of the regulations under the Act (9 CFR 201.42) ; 


(3) failing to deposit in its custodial account for shippers’ pro- 
ceeds before the close of the next business day following the sale 
of consigned livestock the full purchase price of all consigned 
livestock purchased by respondent for market support purposes 
or for any other purposes; 


(4) selling consigned livestock to ringmen or other employees 
performing duties of comparable responsibility in connection with 
the actual conduct of auction sales by respondent; and 


(5) refunding or remitting all or any portion of the rates or 
charges specified in respondent’s schedule of rates and charges on 
file with the Secretary and in effect at the time the rates or 
charges were collected or assessed. 


Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in its busi- 
ness as a market agency, including (1) a general ledger showing 
its assets, liabilities, net worth, income and expense accounts, and 
(2) full and complete cash receipts and disbursements records. 


Respondent is suspended as a registrant under the Act for a 
period of seven days. 


This order shall become effective on June 19, 1967, and copies 
hereof shall be served upon the parties. 
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(No. 11,250) 


In re W. D. ANDERSON, d/b/a CHATTANOOGA UNION STOCK YARDS, 
DAYTON LIVESTOCK AUCTION COMPANY, and KENNETT, MUR- 
RAY & COMPANY OF CHATTANOOGA. P&S Docket No. 3720. 
Decided June 14, 1967. 


Market agency and dealer—Shippers’ proceeds—Untrue or incomplete 
accountings—Suspension of registration 


Respondent, individually and as partner with others under the act, is ordered 
to cease and desist from using shippers’ proceeds for unauthorized pur- 
poses and failing to issue true and complete accountings to the person 
for whose account respondent purchases livestock on commission or 
agency basis, is ordered to deposit shippers’ proceeds in a separate bank 
account, such deposits to include amounts overdue from customers, and 
to keep records that fully disclose all transactions and is suspended as a 
registrant under the act for a period of 10 days. 


Robert R. Kimmel and Dona S. Kahn for complainant. 
C. T. ‘Tad’ Sanders of Kansas City, Mo., for respondent. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed August 10, 1966, by the Di- 
rector, Packers and Stockyards Division (presently the Packers 
and Stockyards Administration), Consumer and Marketing Serv- 
ice, United States Department of Agriculture. It is alleged in the 
complaint that in June, July and August 1965 the respondent, a 
registered market agency and dealer, used custodial account funds 
to finance his dealer operations and to extend credit to certain 
livestock buyers, failed to issue appropriate accountings to a 
packer for whom he was buying livestock on a commission basis, 
and failed to keep appropriate accounts and records to fully dis- 
close all transactions involved in his business, in violation of the 
act and the regulations issued thereunder. Respondent filed an 
answer in which he generally denies the substantive allegations 
of the complaint. 


An oral hearing was held October 27, 1966, at Chattanooga, 
Tennessee, before John Curry, Hearing Examiner, Office of Hear- 
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ing Examiners, United States Department of Agriculture. Robert 
R. Kimmel, Office of the General Counsel, United States Depart- 
ment of Agriculture, represented the complainant and respondent 
was represented by C. T. ‘Tad’ Sanders, Attorney at Law, Kansas 
City, Missouri. After the hearing, briefs were filed by the parties. 
On February 20, 1967, the hearing examiner filed a report con- 
taining proposed findings of fact and conclusions and recommend- 
ing that respondent be found to have violated the act as charged, 
be ordered to cease and desist from such violations and to keep ac- 
counts and records which disclose all transactions involved in his 
business under the act and a shippers’ proceeds account in accord- 
ance with the regulations issued pursuant to the act, and be sus- 
pended as a registrant under the act for a period of 20 days. Re- 
spondent filed exceptions to the hearing examiner’s report and 
oral argument was held before the Judicial Officer in Washington, 
D. C. April 11, 1967. 


FINDINGS OF FACT 


1. Respondent, W. D. Anderson, is an individual whose prin- 
cipal place of business is located at 3109 St. Elmo Avenue, Chat- 
tanooga, Tennessee. Respondent is one of several members of a 
partnership known as the Kennett-Murray Company. 


2. Respondent, as a partner in the Kennett-Murray Company, 
is, and at all times material herein was, directly and primarily 
responsible for and in charge of said company’s livestock market 
agency and dealer operations at Chattanooga and Dayton, Ten- 
nessee. 


3. The Chattanooga Union Stock Yards, Chattanooga, Tennes- 
see, and the Dayton Livestock Auction Company stockyard, Day- 
ton, Tennessee, are, and at all times material here were, posted 
stockyards subject to the provisions of the act. 


4. Respondent and the other individuals who compose the part- 
nership known as the Kennett-Murray Company are, and at all 
times material herein were: 


(a) engaged in the business of selling and buying livestock 
in commerce as a market agency and of selling and buying live- 
stock in commerce as a dealer at the Chattanooga and the Dayton 
stockyards; 
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(b) registered with the Secretary under the act as a market 
agency to sell and buy livestock on a commission basis and as a 
dealer to sell and buy livestock for their own account, under the 


names Chattanooga Union Stock Yards and Dayton Livestock 
Auction Company; 


(c) engaged in the business of buying livestock in commerce 
as a market agency and of selling and buying livestock in com- 
merce as a dealer under the name Kennett, Murray & Company 
of Chattanooga; and 


(d) registered with the Secretary under the act as a market 
agency to buy livestock in commerce on a commission basis and as 
a dealer to sell and buy livestock in commerce for their own ac- 
count under the name Kennett, Murray & Company of Chatta- 
noosa. 


5. Respondent, in 1965, had an agreement or arrangement with 
Ned Godby, Science Hill, Kentucky, a livestock dealer, pursuant 
to which Godby would deliver sows to the Dayton or Chattanooga 
stockyards and sell them to respondent on the basis of Godby’s 
purchase weights and prices plus 40 to 50 cents per hundred- 
weight to cover his markup and trucking expenses. Pursuant to 
said agreement or arrangement Godby delivered to the Dayton 
stockyard and respondent purchased from him the following: 


Date of Purchase Price per Cwt. 
1965 No. of Sows Paid to Godby 
June 30 23 $19.79 
July 8 21 19.76 
August 11 24 21.47 
August 18 11 21.73 
August 25 29 22.64 


6. Respondent, in 1965, had an agreement or arrangement with 
Roy Rusk of the Crabapple Sausage Company, Roswell, Georgia, 
pursuant to which respondent would purchase sows for the Crab- 
apple Sausage Company on a commission or agency basis and 
ship them to Rusk at Roswell, Georgia. Rusk agreed to pay re- 
spondent his purchase price of the sows based on his purchase 
weights plus 50 cents per head commission and trucking charges 
to Roswell, Georgia. 


7. Respondent, pursuant to his agreement or arrangement to 
supply the Crabapple Sausage Company with its requirements of 
sows, referred to in Finding of Fact 6, shipped the sows he pur- 
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chased from Ned Godby, referred to in Finding of Fact 5, to the 
Crabapple Sausage Company. In connection with such transac- 
tions respondent prepared and issued accountings to the Crab- 
apple Sausage Company, and collected from said company upon 
the basis of such accountings purporting to indicate that the sows 
were weighed at the Chattanooga stockyard, except for the sows 
purchased by respondent from Godby August 25, 1965, which 
were purportedly weighed at the Dayton stockyards, when the 
sows were not weighed at either stockyard but at the places 
where Godby had purchased them. The accountings, in effect, also 
listed prices for the sows higher than the actual prices paid to 
Godby plus respondent’s buying commissions, feed expenses in 
2 transactions and trucking charges to Roswell, Georgia. 


8. During 1965, respondent maintained a separate custodial ac- 
count for shippers’ proceeds required pursuant to the provisions 
of section 201.42(a) of the regulations issued under the act for 
his respective market agency operations at the Dayton and Chat- 
tanooga stockyards. Respondent, in 33 separate transactions in 
July and August 1965, purchased livestock at the Chattanooga 
stockyard on days when auction sales were not being conducted 
and paid for such livestock with checks drawn on the Chattanooga 
stockyard’s custodial account. In connection with his purchases 
of sows from Ned Godby at the Dayton stockyard, referred to in 
Finding of Fact 5 herein, respondent paid for such purchases 
with checks drawn on the Dayton stockyard’s custodial account. 
With the exception of the transaction on August 25, 1965, re- 
spondent, after drawing on the Dayton stockyard’s custodial ac- 
count to finance his purchase operations, issued checks drawn on 


Chattanooga’s custodial account to reimburse Dayton’s custodial 
account. 


9. On July 12, 1965, respondent filed a report with complainant 
which discloses that as of June 30, 1965, respondent had a short- 
age in the Chattanooga stockyard’s custodial account in the 
amount of $39,792.14. On August 12, 1965, respondent filed an- 
other report which discloses that as of July 31, 1965, respondent 
had a shortage in Chattanooga’s custodial account amounting to 
$29,241.26. 


10. An audit of respondent’s records covering Chattanooga 
stockyard’s custodial account discloses that as of July 31, 1965, 
the shortage in Chattanooga’s custodial account amounted to at 
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least $32,922.80. An audit of respondent’s records covering Chat- 
tanooga stockyard’s custodial account discloses that as of August 
31, 1965, respondent had a shortage in such account amounting 
to at least $77,914.56. Respondent, on April 15, 1966, filed an 
“Annual Report of Market Agency” with complainant which dis- 
closes that as of December 31, 1965, respondent had a shortage 
in Chattanooga’s custodial account amounting to $6,458.00. 


11. Respondent, in connection with his purchases of sows from 
Ned Godby and his use of funds in Dayton’s and Chattanooga’s 
custodial accounts to finance such purchases, referred to in Find- 
ings of Fact 5 and 8, prepared and kept as his accounts, records, 
and memoranda covering such matters (a) accounts of sale which 
purport to disclose that Ned Godby had consigned the sows to 
Dayton for sale on a commission basis at the Dayton stockyard, 
(b) invoices which purport to disclose that “Dayton-10” or “K-M 
+ 10” had purchased the sows at the Dayton stockyard, (c) ac- 
counts of sale which purport to disclose that Dayton had con- 
signed the sows, along with other livestock, to Chattanooga for 
sale on a commission basis at the Chattanooga stockyard, and (d) 
invoices which purport to disclose that “C-10” had purchased the 
sows at the Chattanooga stockyard. 


CONCLUSIONS 


As has often been stated in proceedings under the act, shippers’ 
proceeds are trust funds and must be treated as such. “The im- 
proper handling and use of shippers’ proceeds is plainly contrary 
to the Act, 7 U.S.C. $$ 205, 208 and 213 (a), and of the regula- 
tions (9 CFR § 201.40-201.42).” Harry C. Daniels, d/b/a Harry 
C. Daniels and Co. v. United States, 242 F.2d 39, 41 (7th Cir. 
1957), cert. denied, 354 U.S. 939 (1957). See also, e.g., United 
States v. Donahue Bros., Inc., 59 F.2d 1019 (8th Cir. 1932) ; In re 
Bowles Livestock Commission Company, 5 A.D. 886 (1946); In re 
Harry C. Daniels, d/b/a Harry C. Daniels and Co., 12 A.D. 1118 
(1953) ; In re W. I. Bowman, d/b/a Capital Steck Yards, 15 A.D. 
828 (1956). 


It is clear from the record herein that respondent experienced 
shortages in the custodial account maintained at the Chattanooga 
stockyards and that such shortages resulted from the extension 
of credit to certain of his customers, that is, purchasers of live- 
stock at the auction sale conducted there by respondent (See also 
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Findings of Fact 9 and 10). Further, respondent utilized the ship- 
pers’ proceeds account at Chattanooga to finance purchases of 
livestock for his own account at such stockyard and at the Dayton 
stockyards (See Finding of Fact 8). Such practices clearly con- 
stitute willful violations of sections 307 and 312 (a) of the act 
(7 U.S.C. 208 and 213 (a)) and sections 201.40, 201.41 and 201.- 
42 of the regulations issued thereunder (9 CFR 201.40, 201.41 
and 201.42), as charged in the complaint. See, e.g., In re W. I. 
Bowman and Pete Reynolds, d/b/a Demopolis Stock Yards and 
Linden Stock Yards, 23 A.D. 1065 (1964); In re W. I. Bowman, 
d/b/a Capital Stock Yards, Cuimden Stock Yards, and Tri-County 
Stock Yards, 23 A.D. 1074 (1964), affirmed 363 F.2d 81 (5th Cir. 
1966). Respondent contends that he put substantial sums of 
money in the Chattanooga stockyard custodial account and that 
he, in reality, was utilizing his own funds in the purchase of live- 
stock for his account. However, such money was placed in the 
account approximately 13 years prior to the period involved 
herein and the condition of such custodial account in July and 
August 1965, as demonstrated by Findings of Fact 9 and 10, 
negatives respondent’s contention in this regard. Further, re- 
spondent was notified and informed by complainant as to the 
proper maintenance of such account. 


In addition, respondent wilfully violated sections 307 and 312 
(a) of the act and section 201.44 of the regulations issued there- 
under (9 CFR 201.44) in connection with his purchases of sows 
on order from Godby for the Crabapple Sausage Company, as 
set forth in Finding of Fact 7, (Cf., e.g., In re Charles B. Ganey, 
15 A.D. 383 (1956)), and, as set forth in Finding of Fact 11, 
failed to prepare and keep accounts and records which fully and 
correctly disclosed such transactions in violation of section 401 
of the act (7 U.S.C. 221). Cf., e.g., In re Victor Koenig, d/b/a 
Koenig Sale Barn, 24 A.D. 12138, 1221 (1965). 

Respondent should be ordered to cease and desist from the 
violations of section 312 (a) of the act found herein, to maintain 
his shippers’ proceeds accounts in accordance with requirements 
of section 201.42 of the regulations issued pursuant to the act and 
to prepare and keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness under the act. Respondent should also be suspended as a 
registrant under the act in view of the serious nature of the vio- 
lations found herein. However, by virtue of mitigating circum- 
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stances set forth in the record, such suspension should be for a 
period of 10 days instead of the period recommended by the hear- 
ing examiner. 


All contentions of the parties presented for the record have 
been considered and, whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 
are denied. 


ORDER 


Respondent W. D. Anderson, individually and as a partner 
with other persons, in carrying on the business of a livestock 
market agency or dealer under the act shall cease and desist in 
commerce from (1) using shippers’ proceeds for purposes of his 
own, including the extension of credit to customers, and purposes 
other than the payment of lawful marketing charges, compensa- 
tion due respondent for his services and the remittance of net 
proceeds to shippers; and (2) failing to transmit or deliver to 
the person for whose account respondent purchases livestock on 
a commission or agency basis, a true written account of the pur- 
chase showing the number, weight, and price of each kind of 
animal purchased, the names of the persons from whom pur- 
chased, the date of purchase, the commission and other lawful 
charges, and such other facts as may be necessary to complete 
the account and show fully the true nature of the transaction. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “‘Custodial Account for Ship- 
pers’ Proceeds”, or by some similar identifying designation. Such 
account shall be drawn on only for payment of the net proceeds 
due the person or persons whom respondent has knowledge is 
entitled thereto, and to obtain therefrom the sums due respondent 
as compensation for his services, and for payment of lawful 
marketing charges. Respondent shall make deposits in said ac- 
count of amounts equal to any proceeds receivable from the sale 
of consigned livestock that are not received by respondent within 
three days of the sale of the livestock. The account shall be kept 
in a manner that will clearly reflect the handling of funds in 
compliance with section 201.42 of the regulations (9 CFR 201.42). 

Respondent shall prepare and keep accounts, records, and 
memoranda which fully and correctly disclose all transactions 
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involved in respondent’s business subject to the provisions of 
the act, including accounts of sale, accounts of purchase, purchase 
invoices, sales invoices, and scale tickets which fully and correctly 


disclose all information relating to the sale and purchase of live- 
stock. 


Respondent is suspended as a registrant under the act for a 
period of 10 days. 


This order shall become effective on the 30th day after the date 
thereof and copies hereof shall be served upon the parties. 


(No. 11,251) 


SAM L. DAVIS v. FORT WORTH STOCKYARDS et al. P&S Docket No. 
3737. Decided June 14, 1967. 


Stockyard services—Almost latent defect—Death of animal 


Where death of animal occurred after sale and only symptom of illness was 
dullness of eyes which was not readily discernible, failure to disclose 
illness at auction sale not a failure to render reasonable stockyard serv- 
ices and complaint dismissed. 


Complainant and respondents pro se. 
Miss Eva Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on December 8, 1965, 
complainant seeks reparation in the sum of $116.75 alleging that 
on December 7, 1965 he bought a cow at the Fort Worth Stock 
Yards; that he left the animal at the stockyards overnight pend- 
ing a brucellosis test; and that the cow was found dead on De- 
cember 8, 1965. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockvards Division, Consumer and Market- 
ing Service, now the Packers and Stockyards Administration, 
United States Department of Agriculture, and filed in the pro- 
ceeding pursuant to section 202.40 of the rules of practice (9 
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CFR 202.40), were served upon respondents on June 13, 1966. 
A copy of the investigative report was served upon complainant 
on June 15, 1966. 


Respondent Haltom City Animal Hospital filed an answer 
dated June 15, 1966, alleging that there is no indication of any 
negligence on the part of said respondent; and that said respond- 
ent’s employees “performed the required test and returned the 
animal to the proper pen” following usual and normal handling 
practices. 


Respondent Fort Worth Stockyards filed an answer on June 16, 
1966, alleging: 


This animal was handled in the usual manner in which any 
and all livestock is handled, with no show nor even any 
claim of mishandling, nor knowledge of the disposition of 
the animal until attention of management was called to the 
fact the animal was dead in a pen selected by purchaser. 


No answer was filed by respondent Texas Livestock Marketing 
Association; however, said respondent did file an “answering 
statement” on December 1, 1966, denying liability to complainant. 


Inasmuch as none of the parties requested an oral hearing, the 
proceeding was handled under the ‘shortened procedure” pro- 
vided for by the rules of practice (9 CFR 202.53, 202.17). 


FINDINGS OF FACT 


1. Complainant, Sam L. Davis, is an individual whose address 
is 11349 Reeder, Dallas, Texas. 


2. Respondent Fort Worth Stockyards, Fort Worth, Texas, 
a Division of United Stockyards Corporation, does now and did 
at all times material herein operate the Fort Worth Stock Yards, 
Fort Worth, Texas, a posted stockyard subject to the provisions 
of the Act, hereinafter referred to as the stockyard. 


3. Respondent Haltom City Animal Hospital, 5705 E. Belknap, 
Fort Worth, Texas, is a partnership which at all times material 
herein was registered under the Act with the Secretary of Agri- 
culture to perform veterinary services at the stockyard. 


4. Respondent Texas Livestock Marketing Association, Live- 
stock Exchange Building, Fort Worth, Texas, is now and was at 
all times material herein registered under the Act with the Sec- 
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retary of Agriculture as an association selling livestock in com- 
merce on a commission basis and as a dealer. 


5. On December 6, 1965, a cow consigned to the Texas Live- 
stock Marketing Association, for sale on a commission basis at 
the stockyard, was received by the respondent Fort Worth Stock- 
yards and thereafter delivered to the Texas Livestock Marketing 
Association. On December 7, 1965, around 4 P.M., the cow was 
sold at auction to complainant for $114.75. Complainant also 
paid $2.00 for a brucellosis test. The Texas Livestock Marketing 
Association made no announcement at the auction concerning 
the health of the cow nor did it ask the auctioneer of the Fort 
Worth Stockyards to make any such announcement. 


6. At the time of the auction, the cow appeared to be a “heavy 
springer” which would be calving within a short time. At that 
time the cow was sick. The cow’s eyes were dull. There were no 
other symptoms of its diseased condition. 


7. After the auction, the cow was delivered to complainant. He 
was under the impression that the cow had been tested for bru- 
cellosis, and he attempted to remove the cow from the stockyard. 
He was stopped in the area of the outbound docks by a veterinar- 
ian who advised him that the cow had not been tested, and that 
it could not be removed from the stockyard without first being 
tested. The veterinarian, in complainant’s presence, called re- 
spondent Haltom City Animal Hospital and made arrangements 
for the performance of the test by said respondent. Complainant 
decided to leave the cow at the stockyard overnight in a pen in 
the area of the outbound docks. 


8. On December 7, 1965, sometime after 6 P.M., employees of 
the Haltom City Animal Hospital ran a brucellosis test on com- 
plainant’s cow. The test for brucellosis was negative; but, as the 
employees of said respondent noticed, the cow was unusually 
sluggish and appeared to have been filled heavily. The employees 
of said respondent put the cow back in its pen at the stockyard. 
The cow was found dead on December 8, 1965. 


9. Rules 12, 18, and 20 of the posted rules promulgated by the 
Fort Worth Stockyards and governing auction sales at the stock- 
yard provided effective April 19, 1965: 


12. Announcements concerning livestock offered will be made 
by Auctioneers as requested by commission agencies, but 
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responsibility for reliability and authenticity of any such 
statements shall rest with Commission Agency requesting 
same. 


13. Livestock with visible defects shall be considered un- 
merchantable only if run with sound livestock and if all 
such defects have not been openly declared by sellers agent 
and announced by auctioneer. Purchasers may have until 
two hours after the close of each sale to refuse such unmer- 
chantable livestock. 


20. Rules, regulations, numbers and days of auction selling 
shall be the sole prerogative of the Stockyards Company 
whose decisions shall remain final and uncontested provid- 
ing they shall not be contrary to Packers and Stockyards 
Regulations nor contrary to law. 


10. A complaint was filed within 90 days of the accrual of the 
alleged cause of action. 


CONCLUSIONS 


While the cow was sick when it was bought by complainant, 
the only symptom of its sickness was the dullness of its eyes; and 
such symptom was only discernible upon a very close examination 
of the animal. At the time of the auction sale, respondent Texas 
Livestock Marketing Association was not aware that the cow was 
sick. The cow’s sickness was virtually a latent defect; therefore, 
one cannot reasonably find that said respondent was negligent in 
failing to discover it, and the nondisclosure of the cow’s illness 
at the auction sale cannot be deemed a failure to render reason- 
able stockyard services. 


After the auction, the cow was in the custody or care of three 
or four different persons until the time of its death. However, 
it does not appear that anyone who might have had a duty to 
take care of the cow, knew that she was in distress. Cf. Illinois 
Packing Co. v. Union Stock Yard & Transit Co., 16 A.D. 305 
(1957). In addition, there is no indication that special care might 
have prevented the death of the cow. 


On the basis of all of the foregoing, it is concluded that the 
complaint should be dismissed. 
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ORDER 


The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 11,252) 


In re GARRY LEWIS AND PAUL LEWIS, d/b/a NEW SHARON STOCK- 
YARDS. P&S Docket No. 3772. Decided June 16, 1967. 


Weights—Accounts—Records—F alse or incorrect—Suspension of 
registration—Consent 


Respondents are ordered to cease and desist from issuing bills, invoices or 
accounts in the sale of livestock on basis of weights other than true and 
correct, unless such other weights are fully explained thereon, and 
causing such bills, etc., to be made part of their accounts and of accounts 
of other persons subject to the act and are suspended as registrants 
under the act for a period of 21 days. 


Raymond W. Fullerton and Garrett N. Wyss for complainant. 
Ned P. Gilbert and Roy Stoddard, Jr., of Gilbert, Stoddard & Anderson, 
Oskaloosa, Iowa, for respondent. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on January 13, 1967, by the Packers and Stockyards Division 
(now the Packers and Stockyards Administration), United States 
Department of Agriculture. The complaint alleges that Garry 
Lewis and Paul Lewis, hereinafter referred to as the respondents, 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.55 of the regulations issued thereunder (9 CFR 201.55) by 
purchasing hogs on a weight basis and (1) reselling such hogs 
on the basis of false and incorrect weights, (2) issuing sales 
invoices or shipping reports to, and receiving payments from, 
the buyers of said hogs on the basis of such false and incorrect 
weights, and (3) making such false and incorreet sales invoices 
or shipping reports, or copies thereof, a part of the respondents’ 
accounts and records. 
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On February 3, 1967, the respondents filed an answer in which 
they admit the jurisdictional allegations of the complaint, deny 
the remaining allegations thereof, and request an oral hearing. 
Accordingly, an oral hearing of this matter commenced on May 
10, 1967, at Des Moines, Iowa, before John Curry, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture. The complainant was represented by Raymond 
W. Fullerton and Garrett N. Wyss, Office of the General Counsel, 
United States Department of Agriculture, Washington, D. C. 
20250. Ned P. Gilbert and Roy Stoddard, Jr., Gilbert, Stoddard & 
Anderson, Attorneys at Law, First & Market Building, Oska- 
loosa, Iowa 52577, represented the respondents. Testimony was 
adduced and exhibits were received in evidence at such hearing 
for four days. Thereafter the parties entered into negotiations 
which culminated with an agreement that the respondents would 
file an amended answer to the complaint and thereby consent to 
the issuance of a specified order. Pursuant to such agreement, 
the respondents filed an amended answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive the report of the Hearing Ex- 
aminer, and consent to the issuance of a specified order with find- 
ings of fact and conclusions based on the allegations of the com- 
plaint, such order to become effective July 1, 1967. Complainant 
has recommended that the order consented to by the respondents 
be issued. 


FINDINGS OF FACT 


1. (a) Garry Lewis and Paul Lewis, hereinafter referred to 
as the respondents, are co-partners trading and doing business 
as New Sharon Stockyards, with their principal place of busi- 
ness located at New Sharon, Iowa 50207. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondents, on or about the dates and in the transactions 
set forth below, purchased hogs on a weight basis at a buying 
station operated by them at New Sharon, Iowa, and resold such 
hogs to Geo, A. Hormel & Co., Austin, Minnesota, and Swift & 
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Company, Chicago, Illinois, packers engaged in the business of 
buying livestock in commerce for purposes of slaughter and of 
manufacturing and preparing meats and meat food products for 
sale and shipment in commerce. In connection with said trans- 
actions, respondents: (a) resold such hogs on the basis of false 
and incorrect weights in that they knowingly added to, and sub- 
tracted from, certain drafts of hogs an arbitrary number of 
pounds in order to increase the total sales weight of an entire lot 
of hogs, or to reduce the average weight of hogs in certain drafts, 
or both; (b) issued sales invoices or shipping reports to, and re- 
ceived payments from, Geo. A. Hormel & Co. and Swift & Comp- 


any on the basis of such false and incorrect weights; and (c) 
made such false and incorrect sales invoices and shipping reports, 
or copies thereof, a part of respondents’ accounts and records, 


and caused such false and incorrect sales invoices and shipping 


reports, or copies thereof, to be made a part of the accounts and 
records of Geo. A. Hormel & Co. and Swift & Company. 


Sold to Geo. A. Hormel & Co. 


Weight Added Weight Subtracted 
Date of Total No. No. of No. of 
Sale Sold Head — Amount Head — Amount 
7-19-65 96 32 100 28 100 
7-22-65 128 8 5 
102 80 
11- 1-65 134 80 135 
11- 3-65 155 A7 200 
11- 3-65 147 39 200 
11- 8-65 153 27 185 1 10 
11-10-65 158 7 20 2 20 
54 270 
11-11-65 90 64 180 
11-11-65 128 48 180 
11-11-65 148 135 100 
18 10 
11-22-65 87 19 30 17 45 
7 15 
11-24-65 135 7 85 36 110 
45 25 
12-13-65 134 13 110 10 110 
12-21-65 102 6 120 20 190 
11 70 
12-21-65 150 150 150 
1- 6-66 162 387 285 43 185 
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Weight Added Weight Subtracted 
Date of Total No. No. of No. of 
Sale Sold Head — Amount Head — Amount 
1-24-66 150 26 150 64 150 
2-21-66 157 21 120 98 100 
2-23-66 165 25 25 
Sold to Swift & Company 
Veight Added Weight Subtracted 
Date of Total No. No. of No. of 
Sale Sold Head — Amount Head — Amount 
T- 1-65 158 39 120 
109 50 
7-19-65 160 35 69 
7-27-65 108 6 10 
7-28-65 102 20 45 
21 185 
1-13-66 137 137 125 
2-10-66 89 85 75 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ents have wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.55 of the regulations (9 CFR 201.55). 


inasmuch as the respondents have consented to the issuance of 
the order set forth below, and complainant has recommended that 


such order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 

(1) Preparing and issuing bills, invoices, or accounts in con- 
nection with the sale of livestock on a weight basis in commerce 
containing weights other than the true and correct scale weights 
of such livestock obtained in connection with the transaction, 
unless such other weights are appropriately and fully explained 
on said bills, invoices, or accounts; 


(2) Selling livestock in commerce on the basis of false and in- 
correct weights and/or assessing and collecting a sales price 
based on false and incorrect weights: Provided, That any sale 
made on the basis of weights set forth on a bill, invoice, or ac- 


count prepared and issued in accordance with paragraph (1) 
herein in connection with which there has been a subsequent ad- 
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justment agreed upon by respondents and their buyer shall not 
constitute a sale on the basis of false and incorrect weights for 
the purposes of this order; 

(3) Knowingly making false and incorrect bills, invoices, or 
accounts, or copies thereof, a part of their accounts and records; 


and 


(4) Knowingly causing false and incorrect bills, invoices, or ac- 
counts, or copies thereof, to be made a part of the accounts and 
records of any person subject to the Act. 


Respondents are hereby suspended as registrants under the 
Act for a period of 21 days. 

This order shall become effective on July 1, 1967, and copies 
hereof shall be served upon the parties. 


(No. 11,253) 


In re VALDOSTA LIVESTOCK Co., INc. P&S Docket No. 3832. De- 
cided June 16, 1967. 


Market agency and dealer—False weights—Employment of dealer— 


Permitting employee to purchase consigned livestock—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from weighing livestock at false 
or incorrect weights, issuing accountings on the basis of such weights, 


failing to operate livestock scales in accordance with regulations, per- 
mitting any employee to purchase consigned livestock and employing 
any dealer to assist in furnishing respondent’s services, is ordered to 


keep records that fully disclose all transactions and is suspended as a 
registrant under the act for a period of 15 days. 


M 


~ 


. Ronald D, Cipolla for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
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filed on April 12, 1967, by the Director, Packers and Stockyards 
Division (now the Packers and Stockyards Administration), Unit- 


ed States Department of Agriculture, charging that respondent 


violated the Act and the regulations promulgated thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations, in 
various respects. 


On June 18, 1967, respondent filed an amended answer in which 


it admits the jurisdictional allegations of the complaint; it neither 
admits nor denies the remaining allegations and states that the 
infractions alleged in the complaint were not condoned by the 


officers and directors of respondent; it waives oral hearing and 


the report of the Hearing Examiner; and it consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations set forth in the complaint. Com- 


plainant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) Valdosta Livestock Co., Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of busi- 
ness located at Valdosta, Georgia. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and op- 
erating the Valdosta Livestock Co., Inc. stockyard. a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 

(2) Engaged in the business of selling livestock on a 
commission basis at the stockvard, and buying and selling live- 
stock in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as 
a market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, on October 6, 1966 and in the transactions re- 
ferred to in the tabulation below, and at divers other times during 


the year 1966, in connection with the sale of consigned livestock 
at the stockyard (1) weighed the livestock at less than their true 


and correct weights; (2) issued accountings to the consignors of 


the livestock on the basis of such false weights; and (3) paid the 
consignors for the livestock on the basis of such false weights. 
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No. of Respondent's Weight 

Consignor Calves Sale Weight Check-Weight Difference 

(Pounds) (Pounds) (Pounds) 
Blanton Co. 1 305 310 5 
C. L. Wood 1 475 485 10 
H. Longdale 1 410 430 20 
- 1 490 515 25 
Carroll Farms 1 440 445 5 
” 1 450 460 10 
Doc. Turner 1 530 535 5 
Emmett Simpson 1 185 200 15 
” 1 200 220 20 
W. W. Carroll 1 420 425 5 
Luther Cayatt 1 805 820 15 
H. Longdale 1 335 360 25 


3. Respondent, on October 6, 1966, in connection with the 


weighing of livestock sold on a weight basis at the stockyard, 
failed to operate its livestock scale in such manner as to insure 
correct weights, in that respondent weighed livestock when said 
scale was not in balance. 


4, Respondent, during the year 1966, failed to keep such ac- 
counts and records as fully and correctly disclosed all transactions 
involved in its business, in that respondent (1) prepared and 
made a part of its accounts and records, scale tickets showing 
false weights for the livestock specified in Finding of Fact 2 here- 
in; (2) issued and made a part of its accounts and records, scale 
tickets in connection with the sale of cattle at the stockyard which 
failed to show the dates of the sales, the initials of the weigh- 
master, and the names of the consignors and buyers; and (3) fail- 
ed to issue scale tickets in connection with the sale of hogs that 
were sold at the stockyard on a weight basis. 


5. Respondent, at the stockyard, on or about forty-nine dates 


during the period from January 6, 1966, through December 22, 
1966, specified in paragraph V of the complaint. in connection 
with its operations as a market agency, permitted Bobby Max 
Hacker, an individual employed by respondent as a co-manager 
of respondent’s business, to carry on the business of a registered 
livestock dealer at the stockyard, and in connection therewith to 
purchase consigned livestock at the auction sales conducted by 
respondent. 
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CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 218(a)), and sections 201.55 and 201.71 of the 
regulations (9 CFR 201.55, 201.71). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has willfully violated sections 307 and 312(a) of the 


Act (7 U.S.C. 208, 213(a)), and sections 201.71 and 201.73-1 of 
the regulations (9 CFR 201.71, 201.73-1). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has willfully violated section 401 of the Act (7 U.S.C. 
221), and section 201.49 of the regulations (9 CFR 201.49). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and sections 201.57 and 201.66 of 
the regulations (9 CFR 201.57, 201.66). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or indirectly, through any corporate or other device, in con- 
nection with respondent’s operations as a market agency and deal- 
er, shall cease and desist from (1) weighing livestock, sold on a 
weight basis, at other than their true and correct weights; (2) 
issuing accountings to the sellers or consignors of livestock on 
the basis of weights which are other than the true and correct 
weights of said livestock; (3) paying the sellers or consignors of 
livestock on the basis of weights which are other than the true 
and correct weights of said livestock; (4) failing to operate live- 
stock scales owned or controlled by respondent in accordance with 
the regulations under the Act constituting INSTRUCTIONS FOR 
WEIGHING LIVESTOCK; (5) permitting any person employed 
by respondent in connection with public livestock sales to purchase 
consigned livestock for his own speculative account or for the 
accounts of others; and (6) permitting or employing any person 
who engages in the business of a livestock dealer at public live- 
stock sales conducted by respondent, to aid or assist in the furnish- 
ing by respondent of selling services. 
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Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in its 
operations as a market agency and dealer, including (a) scale 
tickets for all livestock sold on a weight basis, showing the dates 
of the sales of the livestock, the initials of the weighmasters, and 
the names of the consignors and buyers; and (b) scale tickets 
which correctly disclose the weights of livestock bought or sold 
on a weight basis. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 11,254) 


In re ROBERT R. FREE. P&S Docket No. 3848. Decided June 22, 
1967. 


Failure to pay—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds checks in payment of livestock 
purchased and failing to pay when due the full purchase price of such 
livestock and suspending him as a registrant under the act for a period 
of 30 days. 


Samuel J. Harris for complainant. 
Kenneth B. Kramer, of Kramer & Kramer, Wichita Falls, Texas, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed May 16, 1967, by the Packers and Stockyards Division, Con- 
sumer and Marketing Service, now the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent violated certain provisions of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.). 
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On June 7, 1967, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives ora! hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order with findings of fact and conclusions based on 
the allegations of the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Robert R. Free, hereinafter referred to as the respond- 
ent, is an individual whose address is P. O. Box 207, Seymour, 
Texas. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent, on or about January 21, 1967, purchased 
128 head of livestock in commerce from Haskell Livestock Auc- 
tion Company, Haskell, Texas, and in purported payment there- 
for issued a check in the amount of $17,628.80 which was return- 
ed unpaid by the bank upon which it was drawn because respond- 
ent did not have sufficient funds on deposit in the account upon 
which such check was drawn. 


(b) Respondent, on or about April 15, 1966, purchased 5 
head of livestock in commerce from Seymour Stockyards Co., 
Seymour, Texas, and in purported payment therefor issued two 
checks, one of which in the amount of $263.44 was returned un- 
paid by the bank upon which it was drawn because respondent 
did not have sufficient funds on deposit in the account upon which 
such check was drawn. 


3. (a) Respondent, on or about January 20, 1967, purchased 
21 head of livestock in commerce from Seymour Stockyards Co., 
Seymour, Texas, and failed to pay, when due, the $3,207.10 pur- 
chase price of such livestock. 


(b) Respondent failed to pay, when due, the full purchase 
price of the livestock referred to in Finding of Fact 2 above. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, it is concluded that respondent has wilfully violated sec- 
tion 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43 (b) 
of the regulations (9 CFR 201.43(b)). Inasmuch as respondent 
has consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


(2) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 11,255) 


In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Decided June 23, 1967. 


Modification of rates and charges 


Respondents are authorized to modify the current schedule of rates and 
charges as requested with changes agreed upon by the parties. 


Mr. J. Robert Franks for Packers and Stockyards Administration. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on December 3, 1965 
(24 A.D. 1578), continuing in effect to and including December 
19, 1967, an order issued on November 24, 1961 (20 A.D. 1117), 
which, as modified by orders issued on March 10, 1964 (23 A.D. 
310), August 27, 1964 (23 A.D. 958), and February 17, 1967 (26 
A.D. 187), authorizes assessment of the current temporary sched- 
ule of rates and charges. 


By petitions filed on April 5, 1967, the respondents requested 
authority to modify, as soon as possible, the current temporary 
schedule of rates and charges in certain respects. Notice of the 
petitions and their contents was published in the Federal Register 
on May 2, 1967 (32 F.R. 6731), and, although interested persons 
were afforded an opportunity to indicate a desire to be heard in 
the matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer stating that the Administration has made a study 
with respect to the reasonableness of the modifications in the 
current temporary schedule of rates and charges requested by 
the respondents in their petitions filed on April 5, 1967, and that 
it was the opinion of the Administration that the increases sought 
by respondents in the selling commissions on cattle and calves in 
Section II of the tariffs cannot be justified. The answer further 
stated that, based upon the analysis of the petitions and other 
available information, it was felt that an increase of 15 cents in 
the selling commission on cattle and an increase of 10 cents in 
the selling commission on calves is justified and such increases 
were recommended. The answer also stated that the Administra- 
tion believed that the phrase “except as follows:” should be added 
at the end of the introductory language of Section V of the pro- 
posed tariff of the Ogden Sales Company in order to clarify that 
Section and such change was recommended. With the exceptions 
and changes noted above and in its answer, the Administration 
recommended, therefore, that the respondents’ current temporary 
schedule of rates and charges be modified in accordance with the 
petitions filed on April 5, 1967. Respondents have filed a docu- 
ment concurring in the recommendations of the Administration. 
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Since the parties are agreed, the respondents are authorized to 
modify the current temporary schedule of rates and charges as 


requested in the petitions filed on April 5, 1967, with the follow- 
ing changes: 


(1) the selling commissions on cattle and calves in Section II 
shall be $1.60 and $1.05, per head, respectively, instead of $1.75 
and $1.15, respectively, as requested in said petitions; and 


(2) the phrase “except as follows:” shall be added at the end 


of the introductory language of Section V of the tariff of the 
Ogden Sales Company. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective on July 1, 1967. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
than five days after their date. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Accord- 


ingly, good cause is found for making this order effective in less 
than 30 days. 


This order shall become effective on July 1, 1967 and remain in 
effect to and including December 19, 1967, unless modified or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 11,256) 


In re SWIFT AND COMPANY. P&S Docket No. 3864. Decided June 26, 
1967. 


Packer—Permitting employees to represent others—Cease and desist— 
Consent order 


Respondent, in connection with its sale in commerce of meat and meat food 
products to any person who conducts or participates in a central meat 
buying program, is ordered to cease and desist from permitting or caus- 
ing any of its agents or employees to represent themselves to be agents, 
employees or representatives of any such person, to place orders for 
meat or meat food products for any customer of respondent with other 
packers that are in competition with respondent, to review as part of 
their duties in providing merchandising assistance for any customer of 
respondent meat price lists or other confidential plans submitted to such 
customer by competing packers, to attend meetings between any customer 
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of respondent and persons representing competing packers when such 
persons are making sales presentations to such customer, to interview, 
evaluate and recommend prospective employees of the meat department 
of any customer of respondent or any person for whom such customer 
performs meat buying services, or to replace the manager or act as 
manager of the meat department of any customer of respondent or any 
person for whom such customer performs meat buying services. 
J. Robert Franks and Raymond W. Fullerton for complainant. 

Arthur C. O’Meara, John C. Berghoff, Arthur R. Curtis and Charles R. 
Kerr, Chicago, Ill., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
sometimes referred to as the Act, instituted by a complaint filed 
by the Acting Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The complaint al- 
leges that, during the years 1963, 1964, and 1965, and at divers 
other times since January 1, 1960, Swift and Company violated 
various provisions of the Act in connection with the activities of 
certain of its agents or employees assigned to certain persons who 
conducted or participated in central meat or meat food products 
buying programs in the States of Arkansas, Florida, Georgia, 
Louisiana, Mississippi, and Tennessee. 


Swift and Company filed an answer in which it states that (1) 
it is a corporation organized and existing under the laws of the 
State of Illinois, with its General Offices located at 115 West 
Jackson Boulevard, Chicago, Illinois; (2) it is now, and was at ail 
times material herein, a packer within the meaning of that term 
as defined in the Packers and Stockyards Act, 1921, as amended: 


3) it is now, and was at all times material herein, engaged in 
the manufacture and distribution of meat and meat food products 
in commerce; (4) it waives oral hearing, the report of the Hear- 
ing Examiner, and the inclusion in the final order of the Seeretarv 
of Agriculture of any findings of fact other than those set forth 
in paragraphs 1 through 3 of its answer; (5) it consents to the 
entry of the order set forth in its answer, which order shall have 
the same force and effect as if entered after full hearing and 
shall become effective on June 30, 1967; (6) its answer is for 
settlement purposes only and does not constitute an admission by 
respondent that it has violated the Act, and evinces a willingness 
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on the part of respondent to cooperate with the Department in 
bringing about certain improvements in respondent’s merchandis- 
ing services to persons who conduct or participate in central 
meat or meat food products buying programs; and (7) its answer 
is made upon the condition and understanding that the order con- 
sented to is limited to the specific acts and practices prohibited 
therein, and shall not be construed as prohibiting, authorizing, 
raising any inference regarding, or in any other manner applying 


to any act or practice not specifically prohibited therein. Com- 


plainant has recommended that the order consented to by Swift 
and Company be entered. Complainant states in its recommenda- 
tion that the disposition of this matter on the basis of Swift and 


Company’s answer and the order consented to therein is satis- 
factory to complainant. 


FINDINGS OF FACT 
1. Swift and Company, hereinafter referred to as the re- 


spondent, is a corporation organized and existing under the laws 
of the State of Illinois, with its General Offices located at 115 


West Jackson Boulevard, Chicago, Illinois. 

2. Respondent is now, and was at all times material herein, a 
packer within the meaning of that term as defined in the Packers 
and Stockyards Act, 1921, as amended. 


38. Respondent is now, and was at all times material herein, 


engaged in the manufacture and distribution of meat and meat 
food products in commerce. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 
under the Act provides: 


§ 202.5 Stipulations and consent orders... (b) Consent Order. 
At any time after the issuance of the moving paper and prior to 
the hearing in any proceeding the Secretary, in his discretion, 
may allow the respondent to consent to an order. In so con- 
senting, the respondent must submit, for filing in the record, a 
stipulation or statement in which he admits at least those facts 
necessary to the Secretary’s jurisdiction and agrees that an 
order may be entered against him. Upon a record composed of 
the complaint and the stipulation or agreement consenting to 
the order, the Secretary may enter the order consented to by 
the respondent, which shall have the same force and effect as 
an order made after oral hearing. 


SWIFT AND COMPANY 641 
Cite as 26 A.D. 638 


The answer filed by respondent comes within the provisions of 
the above section and may serve as the basis for the entry of a 
consent order. The facts stated by respondent in its answer are 


set forth in the findings of fact and are sufficient to subject re- 
spondent to the jurisdiction of the Secretary of Agriculture under 
the provisions of the above section. 


Respondent has agreed to the entry of a specified cease and 


desist order and complainant has recommended that the order 


consented to by respondent be entered. Accordingly, the order 
will be issued. 


ORDER 


Respondent Swift and Company, its officers, directors, agents, 


and employees, directly or through any corporate or other device, 
in connection with respondent’s sale and distribution in commerce 
of meat and meat food products to any person who conducts or 


participates in a central meat or meat food products buying pro- 


gram shall cease and desist after the effective date of this order 


from causing or permitting any of respondent’s agents or em- 
ployees: 


(1) To represent or hold themselves out, or to knowingly per- 


mit themselves to be represented or held out, as agents, employees, 
or representatives of any such person; 

(2) To allocate orders for the purchase of meat or meat food 
products by any customer of respondent to other packers which 
are in competition with respondent, and to place orders for such 
commodities on behalf of such customer with said competing 
packers; 

(3) To review or examine, as a part of his duties in providing 
merchandising assistance for any customer of respondent, meat or 
meat food products price lists or confidential promotional and 
merchandising proposals or plans submitted to said customer by 
packers in competition with respondent; 

(4) Tobe in attendance at meetings between any customer of 
respondent and persons representing packers which are in com- 
petition with respondent when such persons are making sales 
presentations or promotional program offerings to such cus- 
tomers; 

(5) To interview or evaluate the capabilities of prospective 
employees of the meat department of any customer of respondent 
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or any person for whom such customer performs buying services 
for meat or meat food products, and to make recommendations 
based thereon to such customer or other person regarding hiring 
such prospective employees: Provided, however, That nothing 
herein shall preclude respondent from giving to any such customer 
or other person the name of any person whom respondent believes 
may be available and qualified for employment by such customer 
or other person; and 


(6) To replace the manager, or act as manager, of the meat 
department of any customer of respondent or any person for whom 
such customer performs buying services for meat or meat food 
products. 


This order shall become effective on June 30, 1967. 


(No. 11,257) 


In re EARL SHIELDS, HERSCHEL BRILES, AND DARWIN CLIPPINGER, 
d/b/a NEWTON SALES Co. and COLFAx SALES Co. P&S Docket 
No. 3800. Decided June 26, 1967. 


Market agency—False weights—Suspension of registration—Consent 


Respondents are ordered to cease and desist from weighing livestock at other 
than true and correct weights, issuing scale tickets or accountings and 
paying on basis of such false weights and failing to operate livestock 
scales in accordance with regulations, to keep records that correctly 
disclose weights of livestock and are suspended as registrants under 
the act for 30 days, which suspension is held in abeyance with respect to 
operations at the Newton Sales Co. stockyard. 


Ronald D. Cipolla for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on March 8, 1967, by the Packers and Stockyards Division, 
Consumer and Marketing Service, now the Packers and Stock- 
yards Administration, United States Department of Agriculture, 
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charging that respondents have violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.), hereinafter referred 
to as the regulations, in various respects. 


On June 20, 1967, respondents filed an amended answer in which 
they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations of the complaint. Complainant has 
recommended that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Earl Shields, Herschel Briles, and Darwin Clippinger, 
hereinafter referred to as the respondents, are partners, doing 
business as Newton Sales Co. and Colfax Sales Co., with their 
principal place of business located at Newton, Iowa. 


(b) Respondents at all times material herein were: 


(1) Engaged in the business of conducting and op- 
erating the Newton Sale Co. stockyard, Newton, Iowa, and the 
Colfax Sale Co. stockyard, Colfax, Iowa, posted stockyards under 
the Act. 


(2) Engaged in the business of selling livestock on a 
commission basis at the Newton Sale Co. stockyard and the Colfax 
Sale Co. stockyard. 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce. 


2. Respondents, on or about November 29, 1966, and in the 
transactions referred to in the tabulation below, in connection 
with sales of consigned livestock for a commission by respondents 
at the Newton Sale Co. stockyard on a weight basis: (1) weighed 
the livestock at less than the true and correct weights of the live- 
stock; (2) issued scale tickets and accountings to the consignors 
of the livestock on the basis of such false weights; and (3) paid 
the consignors of the livestock the proceeds resulting from the 
sale of the livestock on the basis of such false weights. 
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Weight at Which True 

No. of Head Livestock Weighed and Correct Weight 

and by Respondents Weight Difference 
Description Mark (Pounds) (Pounds) (Pounds) 

1 Cow 632 1345 1360 15 

1 Cow 640 1150 1165 15 

1 Cow 628 945 950 5 

1 Cow 629 1295 1315 20 

1 Cow 633 1405 1430 25 

1 Cow 630 1050 1060 10 

1 Cow 636 1380 1385 5 

1 Cow 639 1020 1030 10 

1 Cow 637 1435 1445 10 

1 Cow 634 800 805 5 


3. Respondents, in connection with the transactions specified 
in Finding of Fact 2 herein, failed to keep such accounts and 
records as fully and correctly disclosed all transactions involved 
in their business, in that respondents prepared, and made a part 
of respondents’ accounts and records, (a) accounts of sale, (b) 
buyers’ invoices, and (c) scale tickets showing false weights for 
the livestock as specified in said Finding of Fact. 


4. Respondents, on or about November 29, 1966, in connection 
with the weighing of consigned livestock sold for a commission 
by respondents at the Newton Sale Co. stockyard on a weight basis, 
failed to operate the livestock scale at the Newton Sale Co. stock- 
yard in such manner as to insure correct weights, in that re- 
spondents weighed livestock when said scale was not in balance. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, re- 
spondents have willfully violated sections 307 and 312(a) of the 


Act (7 U.S.C. 208, 213 (a) ), and sections 201.49, 201.55 and 201.71 
of the regulations (9 CFR 201.49, 201.55, 201.71). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have willfully violated section 401 of the Act (7 U.S.C. 
221), and section 201.46 of the regulations (9 CFR 201.46). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondents have willfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and sections 201.71 and 201.73-1(e) 
(3) of the regulations (9 CFR 201.71, 201.73-1(e) (3)). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


— a ee 
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ORDER 


with other persons, in connection with their livestock transactions 
in commerce, shall cease and desist from: (1) weighing livestock 
at other than the true and correct weights; (2) issuing scale 
tickets or accountings on the basis of false and incorrect weights; 
(3) paying the consignors of livestock on the basis of weights 
other than the true and correct weights; and (4) failing to operate 
livestock scales owned or controlled by respondents in accordance 
with the regulations under the Act constituting INSTRUCTIONS 
FOR WEIGHING LIVESTOCK. 


Respondents, individually and as partners with each other or 


Respondents shall keep accounts, records, and memoranda which 
fully and correctly disclose the weights of livestock which they 
purchase or sell in commerce. 


Respondents are suspended as registrants under the Act for a 
period of 30 days. However, except with respect to respondents’ 
operations at the Newton Sales Co. stockyard at Newton, Iowa, 
this suspension shal! be held in abeyance and not become effective 
unless it is found, after opportunity for a hearing, that respond- 
ents have again violated the Act within six months after the ef- 
fective date of this order. 


The provisions of this order shall become effective on July 1, 
1967, and copies hereof shall be served upon the parties. 
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RUDOLPH BLiEer v. ELIAS Ruiz & Co. PACA Docket No. 2-48. De- 
cided June 8, 1967. 


Failure to order—Rejection—Dumping—Damages 


Where respondent breached contract by failing to order shipments of potatoes 
that subsequently had to be dumped, respondent liable to complainant 
for purchase price plus demurrage charges. Cause of action accrued 
at time of rejection and complaint therefore timely filed. 


Saul Bosek, Elizabeth, N. J., for complainant. 
David Siskind, New York, N. Y., for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on March 15, 1965. The 
formal complaint was filed on November 8, 1965. Complainant 
seeks an award of reparation in the amount of $4,003.07, which 


is alleged to be due in connection with three carloads of potatoes 
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sold to respondent in June 1964, for shipment in interstate com- 
merce, 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on December 


30, 1965. On the same day, complainant was served with a copy 


of the report of investigation. Respondent filed an answer on 


February 9, 1966, admitting the agreement to purchase the kind, 
grade, and quantity of potatoes alleged in the complaint, and that 
the agrecment was negotiated by a broker, Canada Packers. Re- 


spondent denied all other materia! allegations of the complaint 
and requested an oral hearing. 


An oral hearing was held at New York City on February 28, 
1967, at which complainant was represented by counsel. Two 


witnesses testified for complainant. At the outset of the hearing, 


the attorney representing respondent stated for the record that, 


notwithstanding efforts made to have respondent appear and 
testify at the hearing, no word had been received from him since 
June 24, 1966. In these circumstances, counsel! felt that he could 


not proceed with a defense in this matter and wished only to note 


his appearance, Respondent’s attorney then left the hearing room. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Rudolph Blier, whose post 
office address is P. O. Box 596, Van Buren, Maine. 


2. Respondent is an individual, Jose Elias Ruiz, doing business 


as Elias Ruiz & Co., whose address is 181 Howard Street, Dumont, 
New Jersey. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On June 11, 1964, in the course of interstate commerce, com- 
plainant sold to respondent three carloads of potatoes, each con- 
taining 600 100-pound bags of Round, White, Tablestock potatoes, 
Maine Processing grade, size 2” to 4”, in new burlap bags, at an 
agreed price of $2.70 per 100-pound bag, delivered Harlem River 
Yards, New York, New York. The contract between the parties 
was negotiated by a broker, Canada Packers, New York, New 
York, and called for shipment from Maine of one car a day be- 
ginning Monday, June 15, to Wednesday, June 17, 1964, to re- 
spondent at the Harlem River Yards, New York City. 
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4, On June 15, 16 and 17, 1964, and pursuant to the shipping 


schedule agreed to by the parties, complainant loaded three cars 


at Van Buren, Maine, with potatoes meeting contract specifica- 
tions, and gave respondent the three car numbers, MDT 9309, 


MDT 10955 and MDT 13541. 


5. On June 15, 1964, respondent requested complainant to with- 
hold shipment of the three cars of potatoes until June 18, 1964. 


6. On June 18, 1964, and almost daily thereafter until July 2, 
1964, by telephone and in person, complainant requested respond- 


ent to issue billing instructions and allow the three cars of pota- 


toes to roll to destination. On each occasion, respondent assured 
complainant that the three cars of potatoes would be accepted. 


7. On July 2, 1964, in the course of a telephone conversation 


between respondent’s employee, Frank Murphy, and complainant, 
the three carloads of potatoes were rejected by respondent. 


8. On July 2, 1964, complainant unloaded the potatoes and the 
three cars were released empty to the carrier. Complainant paid 


the carrier demurrage charges totaling $344.00. 


9. On or about July 2, 1964, the potatoes being completely 
spoiled complainant had them hauled to the town dumping facil- 
ity. 


10. There is now due and owing to complainant from respond- 
ent the difference between the agreed purchase price for the 
three carloads of potatoes, $4,860, less a credit for freight charges 
not incurred of $1,200.93, or $3,659.07, plus demurrage charges 


of $344, or a total sum of $4,003.07, no part of which has been 
paid. 


11. An informal complaint was filed with the Department on 
March 15, 1965, which was within 9 months after the cause of 
action herein accrued. 


CONCLUSIONS 
Respondent in his answer points out that the contract between 
the parties herein was made on June 11, 1964, but that no com- 
plaint was filed by complainant until March 15, 1965, or 9 months 
and 4 days later. Respondent alleges that the complaint was there- 
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fore not timely, since it was filed more han 9 months after the 
cause of action accrued.! 


Neither the act nor the regulations contain any provision as 
to when a cause of action accrues. However, the general rule ap- 
pears to be that such cause accrues when the right to institute 
and maintain a suit arises, and not before. Lowisville Cement 
Company v. Interstate Commerce Commissions, 246 U.S. 638 
(1918) ; Sawyer & Company, Inc. v. H. Rothstein & Sons, 15 A. 
D. 693 (1956) ; Anonymous, 10 A.D. 1555 (1951). In our opinion 
complainant’s cause of action sued on herein accrued when his 
foreman was informed by responden:’s agent, that respondent 
“didn’t want the cars.” Since the evidence establishes that the 
rejection by respondent took place on July 2, 1964, and that the 
informal complaint was filed on March 15, 1965, or some 3 weeks 
prior to the expiration of the 9-month limitation period, we con- 
clude that the complaint was timely filed and that the Secretary 
has jurisdiction over the case. 


As we stated in the preliminary portion of this decision, re- 
spondent was not present at the oral hearing of this case, and 
while he (respondent) was represented there by counsel, it was 
only to the extent which we have explained in our preliminary 
statement. No evidence, therefore, was offered at the oral hearing 
in respondent’s behalf. The evidence contained in the report of 
investigation, which is automatically a part of this record, indi- 
cates that respondent intended to rely, as a defense, upon com- 
plainant’s alleged failure to have the three carloads of potatoes 
loaded and ready for shipment upon the respective dates of June 
15, 16 and 17, 1964. However, if such a defense were intended by 
respondent, we find it to be without merit, for the documents 
submitted by the originating carrier, the Bangor and Aroostook 
Railroad Company, sustain complainant’s claim that the three cars 
in question, MDT 2309, MDT 10955, and MDT 13541, were load- 
ed on June 15, 16 and 17, 1964, respectively, and were unloaded 
and returned to the carrier empty on July 2, 1964. 


In reviewing the record before us, including the testimony of 
complainant and his witness, Gerald Lapierre, at the oral hearing, 


1. Section 6(a) of the act provides, in relevant part, that “Any person complaining of 
any violation . . . of section 2... may, at any time within 9 months after the cause of 
action accrues, apply to the Secretary by petition...” (7 U.S.C. 499f). The rules of 


practice provide, in relevant part in section 47.3(a)(1), that “If the informal complaint 
is to be made the basis of a claim for damages, it must be filed within 9 months after the 
cause of action accrues; ...” (7 CFR 47.3(a)(1)). 


HARDEN FARMS v. CLEVELAND CELERY 653 
Cite as 26 A.D. 653 


as well as the documents which are in evidence, we conclude that 
complainant has established that he loaded potatoes meeting con- 
tract requirements into each of the three cars involved herein; 
that the cars, respectively, were ready for billing on June 15, 16 
and 17, 1964; and that respondent failed to order the cars deliver- 
ed to him. On July 2, 1964, complainant was advised that respond- 
ent did not want the three carloads of potatoes at all. Under the 
circumstances, we find that respondent rejected the potatoes, 
without reasonable cause, in violation of section 2 of the act. 


As a result of respondent’s breach, complainant was obliged 
to dump the contents of all three cars as worthless, resulting in 
damages of $4,860, the amount of the delivered contract price, 
less a credit for freight charges not incurred of $1,200.93, or 
$3,659.07. In addition, complainant incurred demurrage charges 
of $344, for total damages of $4,003.97. Reparation in this 
amount should be awarded to complainant against respondent, 
with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $4,003.07, with interest there- 
on at the rate of 6 percent per annum from August 1, 1964, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,259) 


HARDEN FARMS OF CALIFORNIA v. CLEVELAND CELERY MARKET 
Co. PACA Docket No. 2-295. Decided June 8, 1967. 


Untimely rejection—Liability 


Where respondent gave untimely notice of rejection and failed to prove 
breach of contract as to grade at shipping point, cooling and loading, 
respondent liable for contract price. 

John R. Catlin, of Western Growers Association, Los Angeles, Cal., for com- 
plainant. 


Corrigan, Geraci & La Perna, Cleveland, Ohio, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation of $3,339 in connection with a transaction involving 
a carload of cauliflower in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Although the amount of damages claimed in the complaint ex- 
ceeds $1,500, the parties waived oral hearing. Accordingly, the 
evidence in the case is submitted under the shortened procedure 
provided in the rules of practice, 7 CFR 47.20. Pursuant to this 


procedure, respondent filed an answering statement. Respondent 
also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Harden Farms of California, is a corporation 
whose address is P. O. Box 779, Salinas, California. 


2. Respondent, Cleveland Celery Market Co., is a corporation 
whose address is 2633 East 40th Street, Cleveland, Ohio. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about June 13, 1966, in the course of interstate com- 
merce, complainant sold to respondent one carload of cauliflower, 
U.S. No. 1 grade, at an agreed price of $3 per carton, f.o.b. Sa- 
linas, California, plus 18¢ per carton precooling charge, or a 
total of $3.18 per carton. The contract between the parties was 
negotiated by a broker, Frank J. Balestrieri, of Salinas, Cali- 
fornia, who issued his Brokers Standard Memorandum of Sale. 


4. On June 14, 1966, complainant shipped 1,050 cartons of 
cauliflower, contained in car BAR 7149, from Salinas, California, 
to respondent in Cleveland, Ohio. The shipment arrived in Cleve- 


land on June 20 and was placed during the afternoon of that same 
day. 


5. Respondent applied for Federal inspection of the subject 
cauliflower at approximately 9:30 a.m. on June 21, 1966. Due to 


iv 
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the manner in which the car was loaded, however, inspection of 
the cauliflower was not possible until a certain number of the 
cartons could be removed from the car, for which a truck was 
necessary. Since respondent was not able to supply a truck until 
the following day, the Federal inspection was not made until this 
later date. The results of the inspection, completed at 2:05 p.m. 
on June 22, are as follows: 


“Car No.: BAR 7149 Kind: Fan Refrigerator 


“Condition of equipment: Hatch covers closed, plugs in, ice 
approximately 3 feet from top of bunkers. Fan control lever 
in ‘on’ position. 

“Product inspected: Film wrapped CAULIFLOWER in car- 
tons printed ‘12 heads Cello Pack,. . .” Applicant states 1050 
cartons. 


im: “= % 


“Temperature of product: At doorway: Top 67-65° F., bot- 
tom 54° F., 6th layer 75° F., 4th layer 65° F. 


ck * 
“Quality: . . . Practically no grade defects. 
“Condition: . . . In most cartons none, some 1 to 2 heads, 


average 2% damaged by brownish to black discolored areas 
affecting curds. In most cartons 3 to 12 heads, many none, 
average 47% damaged by yellowing, including 1% damaged 
by Aphids, remainder jacket leaves fresh and green color. 
Less than 1% decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account condition. 


“Remarks: Inspection and certificate restricted to product 
and lading between doors and 1 stack each side of doorway. 
Load made accessible by applicant.” 


6. Respondent wired the results of the Federal inspection to 
complainant at 3:10 p.m. on June 22, 1966. The telegram also 
included the following statement by respondent: 


“WE UNABLE TO USE THIS CAR.” 


In subsequent communications between the parties, complainant 
refused to recognize respondent’s non-acceptance of the load. On 
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June 27, respondent informed complainant, by wire, that the ship- 
ment had been abandoned to the railroad in its (complainant’s) 
name and advised complainant to file a claim with the railroad. 


7. The f.o.b. contract price of the carload of cauliflower, $3,150, 
plus cooling charges, $189, totals $3,339, of which no part has 
been paid by respondent. 


8. The formal complaint was filed on August 24, 1966, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented by the parties is whether there was a 
timely rejection by respondent in connection with the subject 
cauliflower. The facts germane to this issue are undisputed, and 
when considered in conjunction with the applicable regulation, 
7 CFR 46.2(bb) and (cc) there is little doubt that the issue must 
be decided in the negative. Accordingly, we conclude that respond- 
ent’s notice of rejection to complainant was not timely, and that 
in accordance with section 46.2(dd) (3) of the regulation (7 CFR 
46.2(dd) (3)), respondent is deemed to have accepted the ship- 
ment of cauliflower. 


Having accepted the shipment, respondent is liable to complain- 
ant for the agreed contract price therefor, less any provable 
damages sustained by respondent as the result of any breach of 
contract on the part of complainant. The burden of proving both 
breach and damages, by a preponderance of the evidence, rests 
upon respondent as the moving party. O’Donnell Fruit Company 
v. Mercurio, 18 A.D. 1173 (1959). Respondent contends that com- 
plainant breached the contract in failing to ship cauliflower grad- 
ing U.S. No. 1 at shipping point, in violation of the express terms 
of the contract. While it appears that no inspection was made of 
the cauliflower at Salinas to certify that the cauliflower was U.S. 
No. 1 grade at shipping point, this does not alter the fact that the 
evidence submitted to us is insufficient to establish that it was 
not, especially in view of the fact that at destination the cauli- 
flower was certified after Federal inspection made on June 22 as 
having “practically no grade defects.” It is true that the jacket 
leaves of the cauliflower were substantially damaged by yellow- 
ing, as is shown in the same inspection. It appears, however, 
that this damage was attributable to the high temperatures found 
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in car BAR 7149 on that date.! We conclude that respondent has 
failed to sustain its burden of proving that complainant breached 
the contract by failing to ship cauliflower that was not U.S. No. 
1 grade at shipping point. 


Respondent alleges that complainant also breached the con- 
tract, with resulting damages to respondent, in that complainant 
failed to perform properly the duty of vacuum cooling the com- 
modity prior to shipment, as required by the contract. Respond- 
ent’s evidence in this respect, which is not rebutted, shows that 
577 of the 1,050 cartons included in this shipment were vacuum 
cooled at the Growers Vacuum Cool Co. in Salinas and were then 
taken to complainant’s shed, where the loading of car BAR 7149 
was done. There is no evidence as to the cooling, or the lack of it, 
given the remaining 473 cartons of cauliflower loaded into this 
car. 


We think that respondent’s evidence is insufficient to establish 
a breach on the part of complainant in connection with the cool- 
ing of the cauliflower. The cooling of the 577 cartons at a place 
other than at the place where the loading was being done, without 
more, falls short of constituting a breach. In the absence of an 
established breach, we have no question of damages in connection 
with the vacuum cooling of the cauliflower by complainant. 


Respondent has also alleged a breach on the part of complain- 
ant, in that the cauliflower was loaded in such a manner that 
proper and effective circulation of refrigeration was not available 
to the cauliflower in transit. Respondent, however, knew the num- 
ber of cartons that it was ordering in this carload. There has been 
no evidence submitted to establish that the load was improperly 
stowed. We conclude, therefore, that this allegation is without 
merit. 


The f.o.b. contract price of the cauliflower involved herein, 
plus cooling charges, totals $3,339, no part of which has been 
paid to complainant. Rspondent’s failure to make such payment 
is in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 





1. The high temperatures which caused the damage herein are indicative of abnormal 
transportation service and conditions in transit, thereby making the warranty of suitable 
shipping condition inapplicable. In any event, it appears that respondent does not rely on 
this warranty. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,339, with interest thereon 
at the rate of 6 percent per annum from August 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,260) 


LOMBARDO FRUIT & PRODUCE COMPANY v. HARRY HYMAN GOLD- 
BERG and/or FRANK FINE Co. PACA Docket No. 2-385. De- 
cided June 8, 1967. 


Findings after remand of default proceeding 


Reparation awarded to complainant against respondent Goldberg based upon 
findings on remand as to timeliness of complaint and amount of damages 
resulting from late delivery of shipment of tomatoes. Complaint against 
other respondent dismissed as untimely filed. 


Golbus & Golbus, Chicago, Ill., for complainant. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a 
formal complaint was filed in which complainant seeks an award 
of reparation against both respondents in the total amount of 
$1,454.16 in connection with a transaction involving a carload of 
tomatoes in interstate commerce. A copy of the formal complaint 
was served upon each respondent but neither respondent filed an 
answer thereto. 


Complainant, Lombardo Fruit & Produce Company, is a cor- 
poration whose address is 83-91 Produce Row, St. Louis, Missouri. 
Respondent Harry Hyman Goldberg is an individual doing busi- 
ness as Goldie Distributing Co. and Goldie Produce Company, 
whose address is P.O. Box 96, Pompano Beach, Florida. Respond- 
ent Frank Fine Co. is a partnership composed of F. Frank Fine 
and Pat Martin Fine, whose address is P.O. Box 6011, Pompano 
Beach, Florida. At the time of the transaction involved herein, 
respondents were licensed under the act. 
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On February 9, 1967, an order was issued dismissing the com- 
plaint as to both respondents on the basis that the complaint was 
not timely filed as to Frank Fine Co. and that complainant had 
not established that the complaint was timely filed as to respond- 
ent Harry Hyman Goldberg. A copy of this order was served upon 
each of the parties. Complainant subsequently moved to vacate 
the order, pointing out an alleged inconsistency on the question 
of jurisdiction between the complaint and an exhibit attached 
thereto. In order to clarify such inconsistency and to determine 
the question of jurisdiction, the order of February 9, 1967, was 
vacated on February 21, 1967, and the matter was remanded to a 
presiding officer for the purpose of receiving evidence as to the 
timeliness of the complaint herein and the damages resulting from 
the violation of the act alleged therein. 


Complainant filed the affidavit of its president, Anthony A. 
Lombardo, as further evidence of the timeliness of its complaint 
and of the damages allegedly sustained by it in connection with 
this transaction. Complainant also filed a brief. A copy of the 
affidavit and of the brief were served upon each respondent. 
Neither respondent, however, filed any evidence to rebut that sub- 
mitted in this instance by complainant. 


On the basis of the additional evidence filed by complainant, 
we conclude that the complaint as to respondent Harry Hyman 
Goldberg was timely filed and that the Secretary has jurisdiction 
as to this respo.dent. The evidence of record, however, establishes 
that ihe complaint as to respondent Frank Fine Co. was not time- 
ly. According!y, it is concluded that the Secretary has no jurisdic- 
tion over this respondent for the reasons stated in our order of 
February 9, 1967, and that the complaint as to Frank Fine Co. 
should be and hereby is dismissed. 


Complainant’s claim for damages against Goldberg, as set forth 
in the formal complaint, is based upon Goldberg’s alleged breach 
of contract in failing to make delivery of the tomatoes to com- 
plainant in accordance with contract terms. Since Goldberg has 
defaulted in the filing of an answer to the formal complaint, he 
is deemed to have acmitted the allegations contained therein, in- 
cluding the alleged breach of timely delivery of the produce, in 
violation of section 2 of the act. Accordingly, we adopt these al- 
legations as findings of fact of this order, with the exception of 
the amount of damages which are claimed therein. 
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In the formal complaint, damages totaling $1,454.16 were claim- 
ed; however, complainant failed to make it clear how such dam- 
ages were computed.! In subsequent submissions permitted for 
the purpose of curing this defect, complainant reduced its claim 
to $564 as damages for 120 cartons of tomatoes allegedly dumped 
as the result of Goldberg’s breach. It appears, however, that com- 
plainant has failed to take into account the normal shrinkage 
which would occur in a load and which is recognized and provided 
for in the United States Standards for tomatoes, U.S. No. 1 grade 
(7 CFR 51.1855). This regulation allows a tolerance for defects 
totaling 10% at shipping point for tomatoes warranted to grade 
U.S. No. 1 at time of billing, and a total of 15% for tomatoes war- 
ranted as U.S. No. 1 at contract destination. This standard pro- 
vides that of the total defects allowed, no more than 1% decay 
may be present in the load at shipping point and 5% at destination. 


In the Federal inspection made of this load at destination on 
June 23, the day delivery was accomplished, decay ranged from 4 
to 44%, averaging 13%, Gray Mold Rot and Watery Rot, mostly 
in advanced, some in early stages. This inspection indicated that 
there was decay present in the load, on the average, of 8% more 
than was allowable for U.S. No. 1 grade at destination. However, 
this load was not sold as U.S. No. 1 delivered, so that the decay 
permissible under the contract on arrival could have been more, 
on the average, than 5%, but considerably less than the average 
of 18% found on June 23. We conclude that this decay could have 
averaged approximately 7% on June 16, the date of arrival. This 
means that there was 6% decay present, then, which could rea- 
sonably have been attributed to the delay caused by Goldberg’s 
breach. 


Translating this in terms of damages, we conclude that 6% of 
the load, or 50 cartons of the tomatoes, were lost due to Goldberg’s 
breach. In the absence of evidence concerning the market value of 


the tomatoes, we utilize the delivered cost of $4.58 per carton. 
This delivered per-carton cost, $4.58, multiplied by the 50 cartons 
thus lost, gives us $229, representing a part of complainant’s dam- 
ages. To this should be added ice and demurrage charges paid by 
complainant and totaling $92.91, bringing complainant’s damages 


to $321.91. This sum, $321.91, should be awarded to complainant 


against Goldberg as reparation, with interest. 


1. Section 47.6(a) of the rules of practice (7 CFR 47.6(a)) provides, in relevant part, 
that the formal complaint shall include “. . . a statement of the amount of damages claimed, 
with the basis therefor, and the method of determination.” 
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Within 30 days from the date of this order, respondent Harry 
Hyman Goldberg shall pay to complainant, as reparation, $321.91, 


with interest thereon at the rate of 6 percent per annum from July 
1, 1965, until paid. 


The complaint as to respondent Frank Fine Co. is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,261) 


VALLEY VIEW FARMS, INC. v. ALECK M. VICKOWSKI. PACA Docket 
No. 2-409. Decided June 8, 1967. 


Breach of contract—Late delivery—Market value—No damages sustained 


Where complainant breached contract by delivering potatoes one day late 
and market news reports showed no change in market value for the two 
days involved, no damages sustained, and as respondent failed to estab- 
lish novation or breach of contract as to quality, respondent liable for 
balance of purchase price. 


Complainant and respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion in the sum of $327.52 against respondent in connection with a 


transaction involving a truckload of potatoes in interstate com- 
merce, 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed in the complaint does not 
exceed $1,500, the evidence is submitted under the shortened pro- 
cedure provided in the rules of practice, 7 CFR 47.20. Pursuant 


to this procedure complainant and respondent, respectively, were 















662 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 26 A.D. 661 


given the opportunity to file an opening and an answering state- 
ment, but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Valley View Farms, Inc., is a corporation 
whose address is P.O. Box 427, Fort Fairfield, Maine. 


2. Respondent, Aleck M. Vickowski, is an individual whose 


address is Sunderland, Massachusetts. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On June 3, 1966, in the course of interstate commerce, com- 
plainant sold to respondent one truckload of Maine potatoes, f.o.b. 


inspection and acceptance arrival, Springfield, Massachusetts, as 
follows: ! 


No. Bag 

Bags Size Grade Price 

345 50 Ibs, U.S. No, 1 $3.65 per cwt. 
200 50 Ibs. Chef Specials _  e © 
237 25 Ibs. U.S. No. 1 34 Pe = 

1,495 10 lbs. U.S. No. 1 42¢ per bag 


At the time the parties entered into this transaction, it was under- 


stood and agreed that shipment of the potatoes would be made on 
or about June 7, 1966, from loading point in the State of Maine, 


for arrival at Springfield, Massachusetts, on the morning of June 
8, 1966. 


4, Onor about June 7, 1966, complainant experienced mechan- 
ical difficulty with the truck which it intended using to haul the 


subject potatoes to respondent. When this fact was made known 
to respondent, he agreed to accept delivery of the potatoes on June 
9, 1966, or one day later than was provided in the contract between 


the parties, 


5. On June 9, 1966, at approximately noon, complainant ship- 
ped potatoes meeting contract requirements out of Fort Fairfield, 
Maine, to respondent’s consignee, United Fruit and Produce Co., 


1. “F.o.b. inspection and acceptance arrival” is defined in the regulations, section 46.41(dd), 
as meaning “that the produce quoted or sold is to be placed by the seller free on board car 
or other agency of through transportation at shipping point, the cost of transportation 
to be borne by the buyer, but the seller to assume all risks of loss and damage in transit not 
caused by the buyer, who has the right to inspect the goods upon arrival and to reject them 


if, upon such inspection, they are found not to meet the specifications of the contract of 


sale at destination. The buyer may not reject without reasonable cause. Such a sale is 


f.o.b. only as to price and is on a delivered basis as to grade, quality, and condition.” (7 
CFR 46.41(dd) ). 
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at Springfield, Massachusetts. The shipment arrived at Spring- 
field in the afternoon or evening of June 10, where 100 of the 50- 


pound Chef Specials and 150 of the 50-pound U.S. No. 1 potatoes 


were unloaded by United Fruit and Produce Co. The remainder of 


the load was taken to respondent’s place of business at Sunder- 
land, Massachusetts, where it arrived and was unloaded by re- 
spondent, also on June 10. 


6. Respondent telephoned complainant in the late afternoon of 


June 11, 1966, complaining about the quality of the Chef Special 
lot of potatoes and about the late delivery of the entire load. No 
inspection, however, either Federal or otherwise, was obtained 


by respondent in connection with this load. 


7. Respondent has paid complainant $1,848.15 in connection 
with this transaction. 
8. The formal complaint was filed on October 31, 1966, which 


was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 
Respondent’s acceptance of the potatoes involved herein is not 
disputed. However, the parties are at odds as to the terms of the 


agreement governing the acceptance. Both parties admit that re- 


spondent purchased a truckload of potatoes from complainant for 
delivery to respondent’s consignee, the United Fruit and Produce 
Co., in Springfield, Massachusetts, on the morning of June 8, 


1966. Both parties also admit that complainant asked that the 


delivery date be extended 24 hours, to the morning of June 9, 


1966, and that respondent agreed. At this point, however, the 
issues between the parties are joined, with respondent alleging 
that complainant agreed to still another extension of time, to June 


10, for delivery of the potatoes; that delivery was subsequently 


accomplished by that time; and that complainant is therefore en- 
titled to the full contract price of the potatoes, plus the freight 
which it had paid. Respondent denies that this second extension 
was granted and claims that when the potatoes did not arrive at 


Springfield on the morning of June 9, respondent called complain- 


ant on the afternoon of that date and stated that he (respondent) 
did not want the load. According to respondent, he was then asked 
by complainant to handle the potatoes on consignment, which he 


did. Complainant, however, denies that there was any agreement 


made between the parties, to provide for the handling of the 
potatoes by respondent on consignment. 
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The positions taken by the parties here are in conflict and are 


incompatible, Since each party has put forth an affirmative al- 


legation as to the nature of the agreement governing respondent’s 
acceptance of the potatoes, each must sustain such allegation by a 
preponderance of the evidence. Penick v. Wilkinson, 22 A.D. 714 


(1963). The evidence submitted by the parties in support of their 


respective allegations consist of the sworn statements of respond- 
ent and complainant’s president, John D. Findlen. It appears that 
these are the two persons who negotiated the sale and who have 


first-hand knowledge of all that was said and done in this matter. 


However, their testimony is conflicting, and the documentary 


evidence is not sufficient to resolve the conflict. Accordingly, we 
conclude that complainant has failed to prove that it was authoriz- 
ed to make delivery of the potatoes on June 10, and that respond- 


ent has failed to establish that he was authorized to handle the 


potatoes on consignment. It follows, therefore, that respondent’s 


acceptance was pursuant to the contract of sale made on June 3; 
that delivery under that contract, as modified, was to be made 


on June 9, 1966; and that complainant’s failure to deliver on that 


date, and its action in delivering the potatoes one day later, was 


in breach of the contract. However, the burden of proving the 
damages resulting from this delay rests upon respondent. 


For a delay in delivery, the proper measure of damages is the 


difference between the market value of the potatoes on the date 


of actual delivery, and the market value thereof on the date de- 
livery should have been made. North American Produce Buyers 
Limited v. California Fruit Exchange, 25 A.D. 275 (1966). Re- 
spondent has offered no evidence to establish either of these values 


for the dates in question. However, we take official notice of the 
quotations appearing in the Market News Service Reports for 
Boston, Massachusetts, for the dates of June 9 and 10, 1966.” 
Judging from these reports, there was no change in the market 
from June 9 to June 10, 1966. Accordingly, while the one-day delay 


in delivery by complainant was a breach of contract, it appears 
that no damage was sustained by respondent as a resu!t thereof." 


The total of the contract prices of the potatoes, plus freight 
paid by complainant on respondent’s behalf, is $2,175.67. Re- 


2. There being no Market News Service Reports published for the Springfield, Massa- 
chusetts, market, the Boston reports are therefore considered applicable and are utilized. 

3. Although we noted earlier in this order that respondent had complained about the 
quality of the Chef Special lot of potatoes on arrival of the shipment at Sunderland, Massa- 
chusetts, respondent has established no breach of contract by complainant in this respect. 
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spondent has paid complainant $1,848.15, leaving a balance due of 


$327.52. Respondent’s failure to pay this sum to complainant is in 


violation of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $327.52, with interest thereon at 
the rate of 6 percent per annum from July 1, 1966, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,262) 


Davin A. FLOOD, Trustee of Estate of Taylor’s Potato Chip Comp- 


any, Inc. (Bankrupt) v. M. P. CLARK, INc. PACA Docket 
No. 2-225. Decided June 19, 1967. 


Modification of contract—Failure to deliver—Damages 


Where respondent breached contract by failing to deliver balance of ship- 
ments and withholding credit for overpayment in contract modified by 
acceptance of delayed payments and providing for subsequent deliveries 


on cash basis, damages awarded complainant for difference between con- 
tract price and replacement purchase in addition to credit for overpay- 
ment. 


Ned Stein, of Comanor and Stein, Philadelphia, Pa., for complainant. 
May, Grove & Stork, Lancaster, Pa., for respondent. 


Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 


seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with transactions 
involving numerous shipments of potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and re- 
spondent filed an answer to the complaint, denying liability to 
complainant in any amount and requesting an oral hearing. 
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An oral hearing was held at Lancaster, Pennsylvania, on Oc- 
tober 11, 1966. Both parties appeared in person and were repre- 
sented by counsel. Three witnesses testified for complainant and 
two witnesses testified for respondent. 


FINDINGS OF FACT 


1. Complainant, David A. Flood, is Trustee in Bankruptcy of 
the Estate of Taylor’s Potato Chip Company, Inc., a Bankrupt, 
whose address is Bellefonte, Pennsylvania. 


2. Respondent, M. P. Clark, Inc., is a corporation whose ad- 
dress is 226 North Decatur Street, Strasburg, Pennsylvania. At 
the time of the transactions involved herein, respondent was li- 
censed under the Act. 


8. On or about August 23, 1963, a written purchase contract 
was entered into by and between Richard C. Taylor, doing busi- 
ness as Taylor Potato Chips, and M. P. Clark, Inc., which provid- 
ed that M. P. Clark, Inc. agreed to sell and Taylor Potato Chips 
agreed to purchase approximately one trailer load of potatoes 
every 10 days for a period of one year, beginning May 1, 1964. 
The contract further provided that all potatoes would be of chip- 
ping quality and would be at a price of $3.00 per 100 lbs., deliver- 
ed Bellefonte, Pennsylvania. The contract also provided that po- 
tatoes delivered in May, June, July, and August would be invoiced 
and paid for by Richard C. Taylor at $4.00 per 100 lbs., delivered, 
and thereafter (when New York potatoes were available) on New 
York potatoes, no invoices would be issued for potatoes delivered 
to the buyer until the $1.00 difference in price for the May, June, 
July, and August shipments was made up. Also, all New York 
potatoes that were delivered out of the ground at time of harvest 
would cost $2.60 per 100 lbs., but if such potatoes were stored by 
the seller and delivered later, they would cost $3.00 per 100 lbs. 
It was agreed that payment would be made by the buyer upon 
presentation of invoices. It was contemplated by the parties that 
the potatoes would be shipped in interstate commerce. 


4, Sometime between August 23, 1963, and March 16, 1964, 
the business designated as Taylor Potato Chips was incorporated 
and became Taylor’s Potato Chip Company, Inc. On or about 
March 16, 1964, Richard Taylor sold and transferred all of his 
interest in and to the assets and liabilities of Taylor Potato Chips 
to the corporation, Taylor’s Potato Chip Company, Inc., including 
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the written contract covering the transactions involved herein 
previously executed by Richard Taylor and M. P. Clark, Inc. 


K 


5. On May 6, 1964, respondent delivered to Taylor’s Potato 
Chip Company, Inc., 175 100-lb. bags of potatoes, which were in- 
voiced at $4.00 a bag, and for which the latter paid respondent, 
on or about June 9, 1964, $700.00. On May 12, 1964, respondent 
delivered to Taylor’s Potato Chip Company, Inc. 380 100-lb. bags 
of potatoes, invoiced at $4.00 per bag, for which the latter paid 
respondent, on or about June 26, 1964, $1,520.00. Thereafter re- 
spondent delivered the following shipments on the dates, in the 
quantities, and at the prices listed: 


Date of 

Invoice Quantity Unit Price Total 
5-26-64 380 bags $4.00 $ 1,520.00 
6-15-64 375 bags 4.00 1,500.00 
6-26-64 237 bags 4.00 948.00 
7- 7-64 260 bags 4.00 1,040.00 
7-20-64 153 bags 4.00 612.00 
7-23-64 50 bags 4.00 200.00 
7-25-64 400 bags 4.00 1,600.00 
8-10-64 200 bags 4.00 800.00 
8-15-64 390 bags 4.00 1,560.00 
8-25-64 393 bags 4.00 1,572.00 
9-14-64 150 bags 3.00 450.00 


$11,802.00 


None of these shipments was paid for by Taylor’s Potato Chip 
Company, Inc. until October 14, 1964, at which time its President 
delivered to respondent a certified check in the amount of 
$10,000.00. On December 3, 1964, the balance of $1,802.00 was 
paid to respondent by Taylor’s Potato Chip Company, Inc., cover- 
ing all shipments to date. All shipments made after October 14, 
1964, were paid for on a c.o.d. basis. 


6. Respondent delivered to Taylor’s Potato Chip Company, Inc. 
under the contract 5,221145 bags of potatoes, for which it paid 
respondent the total purchase price of $19,057.50. The last ship- 
ment was made January 19, 1965, and respondent refused to make 
any further deliveries under the contract. 


7. On the following dates, Taylor’s Potato Chip Company, Inc. 
purchased chipping potatoes from E. K. Bare & Sons in the 
quantities and at the prices indicated: 
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Date of 
Invoice Quantity Unit Price Total 
9-25-64 190 bags $3.00 $ 570.00 
10- 2-64 150 bags 3.00 450.00 
10-17-64 150 bags 8.25 487.50 
2-12-65 875 bags 5.80 2,175.00 
2-27-65 375 bags 6.00 2,250.00 
3-16-65 380 bags 6.00 2,280.00 
3-26-65 175 bags 6.00 1,050.00 
4- 3-65 128% bags 6.00 771.00 
$10,033.50 


8. An informal complaint was filed on May 20, 1965, which was 
within 9 months after the accrual of the causes of action herein. 


CONCLUSIONS 


Respondent in its brief for the first time raises a jurisdictional 
question. Respondent contends that the Secretary has no juris- 
diction over the parties and the subject matter of this complaint 
because all of the potatoes involved herein were the property of 
respondent, a Pennsylvania corporation, and deliveries were made 
by respondent to Richard C. Taylor or Taylor’s Potato Chip 
Company, Inc. at Bellefonte, Pennsylvania. Respondent states 
this resulted in a purely intrastate transaction. This contention 
is without merit. The evidence shows that a large part of the po- 
tatoes originated in the States of Florida, North Carolina, and 
New York. The written contract makes reference to New York 
potatoes. It is concluded from the record herein that the parties 
entered into the contract in contemplation of shipment of potatoes 
in interstate commerce. 


The contract entered into by Richard C. Taylor and M. P. 
Clark, Inc., is clear and unambiguous. It provided for shipment 
by the seller to the purchaser of a minimum of 12,600 bags of 
potatoes of chipping quality, at a total contract price of $37,800. 
The purchaser was to receive one trailer load of potatoes approxi- 
mately every 10 days for one year, beginning May 1, 1964. The 
contract further provided for payment by the purchaser upon re- 
ceipt of the invoices. The evidence does not disclose when invoices 
were delivered to or received by the purchaser or his assignee, 
but each invoice bears the date shipment was made. Before any 
shipments were made, the contract was assigned by the purchaser 
Richard C. Taylor to Taylor’s Potato Chip Company, Inc. by 
sale of his entire potato chip business to the corporation. Herein- 
after in these conclusions, Taylor’s Potato Chip Company, Inc. 
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will be referred to as Taylor, and M. P. Clark, Inc. as Clark. The 
first two shipments, on May 6 and May 12, 1964, were not paid for 
by Taylor until about five weeks and six weeks, respectively, after 
shipment. From that point en, beginning with the shipment on 
May 26, 1964, through the shipment of September 14, 1964, Tay- 
lor made no payments, and late in August, Clark brought the 
matter to Richard Taylor’s attention and requested payment in 
full, stating that no more shipments would be made until Taylor’s 
account was paid in full. Richard Taylor replied that Mr. Bickel 
was the boss. (This was a reference to Luther D. Bickel, General 
Manager of Taylor’s Potato Chip Company, Inc.). Clark then 
discussed the delinquent account with Bickel, but no payment was 
made. More than two months passed during which no shipments 
were made, and on October 14, 1964, Taylor’s President, Joseph 
Polkosky, called upon Clark and delivered to him a certified check 
in the amount of $10,000.00. This lacked $1,802.00 of being the 
full amount of Taylor’s indebtedness at that time. Polkosky asked 
Mr. Clark at that time if he would ship him some potatoes, and 
Clark refused, but later reconsidered and agreed to ship a trailer 
load on a c.o.d. basis. This shipment was made October 20, 1964, 
and contained 390 bags, at $3.00 per bag, for which Taylor paid 
$1,170.00 upon delivery. No further shipments were made until 
December 3, when Taylor paid the balance of $1,802.00 due Clark. 
On that date, Clark shipped 300 bags to Taylor at $3.00 per bag, 
for which he received payment of $900.00 upon delivery. Three 
additional shipments were made, on December 16 and December 
30, 1964, and on January 19, 1965, these also being on a c.o.d. 
basis. 


Clark takes the position that Taylor breached the contract “‘by 
continuously neglecting, failing and refusing to make payment 
upon presentation of invoices in accordance with the terms of the 
contract,” and that Clark was “free to prosecute business deal- 
ings with petitioner (Taylor) in accordance with his own terms” 
following Richard Taylor’s sale of all his interest in the business 
to the corporation Taylor’s Potato Chip Company, Inc. and Tay- 
lor’s failure to pay for potatoes already delivered when requested 
to do so by Clark on or about August 25, 1964. Unquestionably, it 
was a breach of the contract on the part of Taylor’s Potato Chip 
Company, Inc. when it failed to make payments upon receipt of 
invoices. However, under the Uniform Commercial Code as adopt- 
ed in Pennsylvania, 12A Penna. Purdon’s Statutes, Section 2-208, 
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Clark appears to have waived objections to the breach by accept- 
ing delayed payments from the beginning and continuing to make 
deliveries of potatoes when payment was not being made. Section 


2-208 provides: 


“Where the contract for sale involves repeated occasions for 
performance by either party with knowledge of the nature 
of the performance and opportunity for objection to it by the 
other, any course of performance accepted without objection 
shall be relevant to determine the meaning of the agreement 
or to show a waiver or modification of any term inconsistent 
with such course of performance.” 


Not only did Clark waive objections to Taylor’s breach, but there- 
after acted in such a way as to modify the contract; that is, Clark 
shipped Taylor potatoes on a c.o.d. basis only. Taylor agreed to 
such modification by accepting the shipments and paying for the 
potatoes upon delivery. On this basis, Clark and Taylor continued 
to perform under the modified contract until January 19, 1965, 
after which time, according to the weight of the evidence, Clark 
refused to make any further shipments of potatoes when called 
for by Taylor. 


Clark also contends that the “alleged assignment” of the con- 
tract by Richard Taylor to Taylor’s Potato Chip Company, Inc. 
had no binding force or legal effect as to M. P. Clark, Inc. Clark 
argues that where the contract was to supply Richard Taylor’s 
“approximate requirements” for potatoes for one year, an assign- 
ment will not be permitted under the law without the consent of 
the seller because of the danger that the assignee’s requirements 
for the same period will cause a substantial deviation from the 
contract terms. Section 2-210 of the Uniform Commercial Code, 
which has been adopted in the State of Pennsylvania, provides 
that: 


“Unless otherwise agreed all rights of either seller or buyer 
can be assigned except where the assignment would material- 
ly change the duty of the other party, or increase materially 
the burden or risk imposed on him by his contract, or impair 
materially his chance of obtaining return performance. 


“An assignment of ‘the contract’ or of ‘all my rights under 
the contract’ or an assignment in similar general terms is an 
assignment of rights and unless the language or the circum- 
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stances indicate the contrary, it is a delegation of perform- 
ance of the duties of the assignor and its acceptance by the 
assignee constitutes a promise by him to perform those 
duties. This promise is enforceable by either the assignor or 
the other party to the original contract.” 


The contract in this case was assigned by Richard Taylor through 
sale of his rights and liabilities to Taylor’s Potato Chip Company, 
Inc. Clark’s contention that the assignment was not binding on 
M. P. Clark, Inc. because of the danger that Taylor’s Potato Chip 
Company, Inc.’s requirements for potatoes over a period of one 
year might cause a substantial deviation from the contract terms 
is not a legitimate defense, since the contract did not provide for 
Richard Taylor’s “requirements” for potatoes for one year. The 
contract is very specific in that it calis for delivery of one trailer 
load of potatoes approximately every 10 days for the period of 
one year. Its terms are in nowise changed or threatened by the 
assignment and sale of Mr. Taylor’s rights and obligations there- 
under. 


M. P. Clark testified at the hearing that until he called upon 
Richard Taylor on or about August 25, 1964, at the latter’s place 
of business, he did not know that Richard Taylor had sold out his 
interest in the business. Richard Taylor testified that he notified 
every person with whom he dealt that he had sold the business, 
that he no longer had any financial interest whatsoever in it, and 
that he was only working for the new owners. During the con- 
versation on or about August 25, Mr. Clark stated that “I asked 
Taylor why didn’t you let me know you had sold the business,” 
and Richard Taylor replied that ‘I sent you a notice.”’ Mr. Clark 
stated that he told Richard Taylor “I never received it.” Mr. 
Clark explained that this lack of knowledge that the business had 
changed hands was responsible for his letting the delinquent 
Taylor account run on so long. He stated that he was not worried 
about it, that Richard Taylor always paid him in the past. Rich- 
ard Taylor was most emphatic and insistent that he sent to every- 
one with whom he had been doing business written notice that he 
no longer had any financial interest in the business, and that he 
only worked for the new owners. We have no reason to doubt his 
testimony under oath. Furthermore, testimony by Clark’s book- 
keeper indicates that when she continued to invoice Richard Tay- 
lor individually, or in the name under which he operated, a hand- 
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written notice accompanied the next remittance to please make 
invoices to Taylor’s Potato Chip Company, Inc. 


There was considerable controversy between the parties re- 


garding the credit on New York potatoes which Taylor was to 
receive because of a $1.00 per 100 lbs. overcharge on Southern 


potatoes shipped in May, June, July, and August. These potatoes 


were invoiced to Taylor at $4.00 per bag, whereas the contract 
price was $3.00 per bag. The evidence shows there was a credit 
due Taylor of $3,393.00. M. P. Clark testified that he had a con- 
versation with Mr. Bickel, General Manager for Taylor’s Potato 


Chip Company, Inc., on or about August 25, and he told Bickel at 
that time that “he had 1,131 bags of free potatoes coming to him” 
after the 5th of September. He stated that it was just after Labor 
Day that the New York crop of potatoes was generally harvested. 


Clark stated he told Bickel he only had from September 5 to Oc- 


tober 10 to claim the “‘free potatoes” from the New York harvest- 
ing. In placing a limit on the time that credit due Taylor would be 
granted, Clark deviated from the contract or attempted a unilat- 


eral change thereof. The contract clearly states that on all New 


York potatoes, Taylor was to receive no invoices until the value 
of such potatoes equaled the total overcharge on potatoes shipped 
the first four months of the contract. The contract does not 


specify that New York potatoes must be ordered by Taylor dur- 


ing harvest time, but simply provides that if they are ordered out 
of the ground at the time of harvesting, they would cost $2.60, 
but if placed in storage by the seller, they would thereafter be 


$3.00 per bag. Under the contract, Taylor could order New York 


potatoes up until May 1, 1965. We must conclude that Clark, in 


withholding the credit due Taylor on the New York potatoes and 
in refusing to ship the balance of the potatoes due under the con- 
tract after January 19, 1965, breached the provisions of the con- 


tract, in violation of Section 2 of the Act. 


We come now to the matter of damages to which complainant 
is entitled as a result of respondent’s breach of the contract. The 


general measure of damages for breach of contract for nonde- 
livery is the difference between the contract price and the market 


or current price at the time and place for delivery specified in the 
contract. Klein Packing Co. v. Carl Stowe, 21 A.D. 368; Pierce- 
Young-Angel Co., Inc. v. Turlock Frozen Foods Inc., 18 A.D. 48. 


Such market value may be established by the price paid for com- 
parable goods purchased in replacement of the goods not delivered. 
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Under the terms of the contract, Clark was obligated to deliver 
12,600 bags of potatoes. The evidence shows that Clark delivered 


only 5,22114. After August 25, 1964, when Clark told Taylor that 
no more potatoes would be shipped until payment was received for 


potatoes already delivered, there was no obligation on Clark’s 
part to make any deliveries until after December 3, 1964, when 


final payment was received from Taylor. Clearly respondent cor- 
poration was within its rights in refusing to deliver until pay- 


ment was received for former deliveries. Thereafter, as we have 
already stated, Clark and Taylor performed under the modified 


contract on a c.o.d. basis until January 19, 1965. Under the terms 
of the contract, Clark’s obligation to Taylor after January 19, 


1965, was for delivery of approximately 10 loads of potatoes, or 
8,500 bags. The evidence shows that between February 12 and 


April 3, 1965, inclusive, Taylor made replacement purchases of 
1,48314 bags, at a price of approximately $6.00 per bag. The 


testimony of witnesses at the hearing was to the effect that sup- 
plies were extremely scarce, the market was rising, and chipping 
potatoes were very hard to obtain at any price in the late fall of 
1964 and the spring of 1965, and the replacement purchases made 
by Taylor were at double the contract price. On the 10 loads 
(3,500 bags) which Clark failed to deliver, the market price as 
indicated by the replacement purchases and other evidence of 


record was at least $21,000.00. The difference between the con- 
tract price of $3.00 per bag and the market price at $6.00 per bag 
for the 3,500 bags is $10,500.00. This represents complainant’s 
damage for Clark’s failure to deliver the remainder of the pota- 
toes due under the contract. In addition, complainant is entitled 


to the credit of $3,393.00 which Clark refused to grant on New 
York potatoes for the $1.00 overpayment made by Taylor on ship- 
ments during the first four months of the contract. Total damages 


due complainant by reason of Clark’s breach of the contract is 
$13,893.00. Complainant should be awarded reparation in this 


amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $13,893.00, with interest there- 
on at the rate of 6 percent per annum from May 1, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 11,263) 


J. C. Spivey Co. v. J. A. CHASTEEN & V. E. CHASTEEN. PACA 
Docket No. 2-245. Decided June 19, 1967. 


Partnership—Evidence of—Liability 


Where evidence establishes that V. E. Chasteen was a member of respondent 
partnership subject to the act at the time of the transactions involved, 
both partners liable and reparation awarded complainant against re- 
spondent partnership for unpaid balance of purchase prices of various 
shipments of fruits and vegetables. 


Complainant pro se. 
J. Lewis Cromer, of Cromer and Louthean, Columbia, S. C., for V. E. 
Chasteen. 
Michele E. Walter, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,027.17 in connection 
with a series of transactions involving tomatoes, apples, water- 
melons, and cantaloupes in interstate commerce. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the re- 
port of investigation was also served upon complainant. No an- 
swer to the complaint was filed on behalf of the partnership, but 
V. E. Chasteen filed an answer, denying liability to complainant 
in connection with the transactions on the ground that he was 
not a partner with J. A. Chasteen. 


Although the amount involved exceeds $1,500, the parties waiv- 
ed an oral hearing and the shortened procedure provided in the 
rules of practice (7 CFR 47.20) is applicable. In aecordance with 


the shortened procedure, the parties were afforded an opportunity 
to submit additional evidence in the form of opening and answer- 
ing statements. Neither party, however, submitted additional 


evidence, Complainant filed a brief. 
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FINDINGS OF FACT 


1, Complainant is an individual, John C. Spivey, doing busi- 


ness as J. C. Spivey Co., whose address is 1399 Fifth Street, N.E., 
Washington, D.C. 


2. Respondent is a partnership composed of Joyce Albertes 


Chasteen and Von KE. Chasteen, doing business as J. A. Chasteen 
& V. E. Chasteen, whose address is 1042 Augusta Street, West 


Columbia, South Carolina. At the time of the transactions involv- 
ed herein, respondent was licensed or subject to license under the 
act. 


8. On or about March 16, 1965, through June 11, 1965, in the 


course of interstate commerce, complainant sold to respondent 
various quantities of tomatoes, apples, watermelons and canta- 
loupes for a total price of $7,060.72. 


4, Complainant delivered the tomatoes, apples, watermelons 


and cantaloupes to respondent in the District of Columbia. Re- 
spondent made payments and received credits on the shipments 
totaling $5,033.55. 


5. The informal complaint was filed on September 15, 1965, 


which was within 9 months after accrual of the causes of action 
herein. 


CONCLUSIONS 


V. E. Chasteen, in his answer, alleges he has not been associated 


in partnership or otherwise with J. A. Chasteen since December 
1964; that he was not involved in the transactions set forth in 
the complaint; and that he is not responsible for the obligations 


incurred by J. A. Chasteen as a result of those same transactions. 
Respondent V. E. Chasteen offers no further evidence to support 
his allegations. 

The Department’s records show that J. A. Chasteen and V. E. 
Chasteen applied for a license under the act as a partnership in 


May 1964 and again in June 1965, and that both signed the ap- 


plications for license. A field receipt, dated June 30, 1965, shows 
the license fee to accompany the 1965 application was received 
from V. E. Chasteen. From the evidence before us we conclude 


that J. A, Chasteen and V. EB. Chasteen were operating as a part- 


nership at the time of the transactions here involved. Both part- 
ners are liable for the partnership transactions. We further con- 
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clude the partnership has incurred an indebtedness to complainant 


of $7,060.72, less payments and credits of $5,033.55, or $2,027.17. 


Respondent’s failure to pay this sum to complainant is in violation 


of section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,027.17, with interest thereon at 
the rate of 6 percent per annum from July 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,264) 


J. L. BRANCH PACKING CO. v. SILVERSTREAK-DIST., INC. PACA 
Docket No. 2-498. Decided June 21, 1967. 


Reopening after default—Granted 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1980, as amended (7 U.S.C. 499a et seq.), a default 
order was issued May 15, 1967, awarding reparation to complain- 
ant against respondent. The order of May 15, 1967 was stayed 
May 17, 1967 to enable respondent to file a motion to reopen the 
proceeding after default in the filing of an answer pursuant to 
section 47.25 (e) of the rules of practice (7 CFR 47.25 (e)). Re- 
spondent filed such a motion May 25, 1967. Respondent alleges, 
in effect, that its failure to file a timely answer was due to a 
misunderstanding as to the necessity to file an answer herein. A 
copy of respondent’s motion was served upon complainant and 
complainant failed to file a reply thereto. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time under the 
circumstances and that good reason has been shown why the relief 
requested in the motion should be granted. Cf., Fred G. Hilvert 
Co., Inc. v. California Produce Exchange, Inc., 23 A.D. 1414 
(1964) ; Reynolds Reed v. William Seychew, 16 A.D. 791 (1957); 
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Mendelson-Zeller Co. v. United Fruit Distributors, 16 A.D. 790 
(1957). Accordingly, respondent’s default in the filing of an an- 


swer in this proceeding is hereby set aside, the order of May 15, 
1967 is hereby vacated and respondent has 10 days from the date 
of service of this order upon it within which to file an answer 


to the complaint. 


(No. 11,265) 


DEARDORFF-JACKSON COMPANY ¥v. FRANK FINE COMPANY. PACA 
Docket No. 2-107. Decided June 28, 1967. 


Contract established—Untimely rejection—Liability 


Where respondent entered into contract or at least ratified the contract by 
actions after receipt of notice that shipment in transit, failed to give 
timely notice of rejection, failed to prove breach of express warranty 
and suitable shipping condition warranty or novation, respondent liable 
for total purchase price. 

Durley, Cearnal, Marshall & Callender, Oxnard, Cal., for complainant. 
Miller & Capp, Fort Lauderdale, Fla., for respondent. 

Fred W. Harris, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on December 14, 1965. Complainant 
seeks reparation in the amount of $2,819.71, which is alleged to 
be the balance of the total purchase price of two piggyback trailers 
of tomatoes sold to respondent in November 1965. 


A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on March 8, 1966. A copy of the report of investigation 
was served upon complainant on the same day. Respondent filed 
an answer on March 31, 1966, denying the material allegations of 
the complaint. Respondent requested an oral hearing. 


The oral hearing was held at Pompano Beach, Florida, on 
December 13, 1966. At complainant’s request, the presiding officer 
offered and received in evidence four depositions. Respondent was 
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represented at the hearing and one witness testified on its behalf. 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Deardorff-Jackson Company, is a corporation 
whose address is P.O. Box 1188, Oxnard, California. 


2. Respondent is a partnership composed of Pat M. Fine and 
J. Frank Fine, doing business as Frank Fine Company, whose 
address is P.O. Box 6011, Pompano Beach, Florida. At the time 
of the transaction involved herein, respondent was licensed under 


the act. 


3. On or about November 3, 1965, in the course of interstate 
commerce, complainant sold to respondent 1,799 5x5 and 5x6 
packages of “star breaker” tomatoes at $3.00 per package, 1,177 
packages of 6x6 “star breaker” tomatoes at $2.75 per package, and 
100 packages of 6x7 “star breaker” tomatoes at $3.25 per package, 
for a total invoice price of $8,958.75, f.o.b. California shipping 


point. 


4. The contract was negotiated by a broker, Ray Rose, doing 
business as Ray Rose Distributing Company, of Salinas, Cali- 
fornia, who represented respondent in the transaction. A Broker’s 
Memorandum of Purchase and Sale was issued in connection with 
the transaction and a copy was mailed to respondent on November 
8, 1965. 


5. On November 3, 1965, complainant shipped from Chula 
Vista, California, to respondent at Charleston, South Carolina, 
flat car TTX 100864 consisting of piggyback trailers numbered 
F40745R and F40632R, containing 700 packages of size 5x5 toma- 
toes, 1,099 packages of 5x6 tomatoes, 1,177 packages of 6x6 toma- 
toes and 100 packages of 6x7 size tomatoes. 


6. By wire sent at 2:37 p.m., P.S.T., on November 4, 1965, the 
broker notified respondent that the two trailers of tomatoes had 
been shipped by complainant, giving sizes and prices. Respondent’s 
Pat M. Fine then called the broker by telephone, suggesting a dif- 
ferent routing and different temperature setting. 


7. The broker discussed respondent’s suggestions with com- 
plainant, whereupon complainant changed the routing and tem- 
perature accordingly, but also insisted on changing the terms 
from f.o.b. to f.o.b. acceptance final. Respondent objected to the 
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change of terms and agreed to the original routing and tempera- 
ture setting ordered by complainant. Thereafter, at 3:42 p.m., 
P.S.T., on November 4, 1965, complainant confirmed the trans- 
action to respondent by wire as follows: 


“PIGGY BACK LOAD TTX 100864 OUT YESTERDAY 
WITH 700-5/5 1099-5/6 FLATS AT 3.00 FOB 1177-6/6 
FLATS AT 2.75 AND 100 LUGS 6/7 AT 3.25 FOB ALL 
VINERIPE TOMATOES NUMBER ONE COLOR ROUTED 
SFE KC FRISCO BIRMINGHAM ACL DELY TEMP SET 
AT 48 DEGREES WE ARE BLUE DRAFTING THANKS.” 


8. The flat car arrived in Charleston, South Carolina, on No- 
vember 9 or November 10, 1965. Respondent obtained a Federal- 
State inspection on both trailers of tomatoes which inspections 
disclosed that the tomatoes graded approximately 70% U.S. No. 1 
quality. 


Trailer No. F40632R was inspected at 3:30 p.m. on November 
10 and the certificate reads as follows: 


“Clean, generally fairly well to well formed, generally fairly 
smooth to smooth. Grade defects range from 10% to 55% av- 
eraging 27% consisting of scars, puffy and misshapen. 
“Average approximately 15% green and breakers, 55% turn- 
ing and pinks, 30% light red to red. Average 2% soft. No 
decay.” 
Trailer No. F40745R was inspected at 5:35 p.m. on November 
10 and the certificate reads as follows: 


“Clean, generally fairly well to well formed, and generally 

fairly smooth to smooth. Grade defects range from 18% to 
53% averaging 28% consisting of scars, puffy and misshapen. 
“Average approximately 5% green and breakers, 60% turn- 
a and pinks, 35% light red to red. Average 2% soft. No 
ecay.” 


9. After the tomatoes had been inspected, respondent on No- 
vember 11 or November 12 telephoned the broker claiming he 
could not use the tomatoes and would handle them for complain- 
ant’s account. 


10. Respondent subsequently tendered complainant, through 
the Department, the sum of $6,139.04 which was accepted by com- 
plainant, leaving a balance of $2,819.71 in dispute. 


11. The formal complaint was filed on December 14, 1965, 
which was within 9 months after the cause of action herein ac- 
crued. 
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CONCLUSIONS 


Respondent’s defense in this case is based upon its contentions 
that it did not contract to buy the tomatoes in question; that Ray 
Rose Distributing Company was the agent of complainant; and 
that the tomatoes received were not as represented and were 
handled for complainant’s account to mitigate damages. Respond- 
dent also contends the alleged contract was not reduced to writing 
and therefore is not enforceable under the Statute of Frauds. 


There is no merit to respondent’s contention that it did not con- 
tract to buy the tomatoes in question. The record discloses that 
respondent contacted Ray Rose and requested him to purchase 
California tomatoes for it. Acting pursuant to that request and 
authorization, Rose purchased for respondent the two trailer loads 
here involved. Even if Rose exceeded his authority, which it ap- 
pears he did not, respondent’s conduct following receipt of notifi- 
cation that the shipment was in transit constituted a ratification 
of the contract. Specifically, respondent first requested changes in 
the transportation instructions, and then agreed to the instruc- 


tions originally given by complainant. Respondent then allowed 
the shipment to proceed to Charleston, South Carolina, without 


making any protest that it had not agreed to buy the tomatoes at 
the prices and on the terms stated in complainant’s wire quoted in 
Finding of Fact No. 7. 


There is likewise no merit to respondent’s contention that Ray 
Rose was the agent of complainant. The evidence clearly shows 
that the broker was respondent’s agent. The fact that the broker- 
age fee was collected from complainant by Ray Rose only inured 
to the benefit of respondent, and it appears respondent had ad- 
vised Ray Rose to attempt to collect his brokerage from the seller 
and if that could not be done, respondent would pay it. The pay- 
ment of the brokerage fee in this case does not, in our opinion, 
affect the question of agency. 


With respect to the defense of the Statute of Frauds raised by 
respondent, it need only be said that the Statute of Frauds in the 
States of California, Florida and South Carolina is procedural. 


Fletcher v. William, 153 S. 2d 759; Dessert Seed Co. v. Garbus, 66 
Cal. App. 2d 838, 153 P. 2d 184; Joseph Rothenberg v. A. Rothstein 
& Son, 183 F. 2d 524; H. M. Newsom v. Dixie-Central Produce Co., 
Inc., 16 A.D. 1115. Therefore, the Statute of Frauds is not applica- 
ble to this reparation proceeding under the Perishable Agricul- 
tural Commodities Act. Assand v. Bushman, 24 A.D. 375. 
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Respondent claims that it rejected the tomatoes because they 
were not the kind ordered and notified Ray Rose that it would 
handle the same for complainant’s account and that Ray Rose 
agreed to such arrangement. If the facts are as thus claimed, this 
would not amount to the making of a new contract between com- 
plainant and respondent, since Ray Rose was respondent’s agent. 
There is no evidence that complainant agreed to such arrangement. 


It is not clear from the record exactly when the tomatoes ar- 
rived at Charleston. Respondent stated they arrived “Somewhere 
the 9th, I believe, or the 10th.” There is nothing in the record to 
disclose that notice of rejection was given by respondent to com- 
plainant; rather it appears that the notice of rejection was given 
by respondent to its own agent. 


Section 46.2(dd) of the regulations in force at this time (7 
CFR 46.2(dd)) provides that a shipment shall be deemed to be 
accepted by the consignee unless notice of rejection is given to 
the consignor within a “reasonable time” as defined in section 
46.2(cc) of the regulations (7 CFR 46.2(cc)). Paragraph (cc) 
defines “reasonable time” with respect to rail shipments of fresh 
fruits and vegetables as a period not to exceed 24 hours after 
notice of arrival has been given to the consignee and the produce 
has been made accessible for inspection. 


Based upon the evidence before us, there was no showing made 
that any notice of rejection by respondent was made within the 
time allowed by the regulations, nor was any showing made as 


to the time that respondent’s agent notified complainant of re- 
spondent’s rejection. Accordingly, we conclude that the tomatoes 
in the two piggyback trailers were not rejected, but were con- 
structively accepted by respondent. Furthermore, respondent ac- 
tually accepted the tomatoes by unloading and selling them. Hav- 
ing accepted the shipment, respondent became liable to com- 
plainant for the agreed purchase price thereof less any provable 
damages resulting from breach of contract on the part of com- 
plainant. Michael-Swanson-Brady of Moorhead, Inc. v. Backer’s 
Potato Chip Co., 17 A.D. 651. The burden of proving both the 
breach and resulting damages by a preponderance of the evidence 
rests upon respondent as the moving party. O’Donnell Fruit Co. of 
Pittsburgh v. Mathew Mercurio, 18 A.D. 1173. There is abundant 
testimony to the effect that the tomatoes shipped were “star break- 
ers” as ordered by respondent. We are satisfied that complainant 
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shipped the kind of tomatoes which respondent had requested that 
Ray Rose buy for it. 


The only other possible breach of contract by complainant in 
connection with this f.o.b. transaction has to do with the war- 
ranty of suitable shipping condition. Respondent apparently takes 
the position that the results of the Federal inspections on Novem- 
ber 10 is a proof of breach of this warranty by complainant. 


In Section 46.43(i) of the regulations in force at this time, it 
is provided that the term “‘f.o.b.”, when used in any contract or 
communication involving any transaction coming within the scope 
of the act, shall be construed to mean that the produce quoted or 
sold is to be placed free on board the boat, car, or other agency of 
the through land transportation at shipping point, in suitable ship- 
ping condition and that the buyer assumes all risk of damage and 
delay in transit not caused by the shipper, irrespective of how 
the shipment is billed. “Suitable shipping condition” is defined 
in section 46.43(j) of the regulations as meaning that the com- 
modity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, 


will assure delivery without abnormal deterioration at the con- 
tract destination agreed upon between the parties. 


On the basis of the evidence before us, we conclude that the 


transportation service was normal and that the warranty of suita- 
ble shipping condition is applicable in considering the rights of 
respondent. The contract in this case did not require that the 


tomatoes be of any particular grade or quality, only that they be 


“star breakers”. The evidence in the record as to the type of 
tomatoes which were shipped is to the effect that they were “star 
breakers’’. The Federal inspection of the tomatoes at destination 
discloses no decay and that the tomatoes averaged about 70% 
U.S. No. 1 quality. Clearly, the tomatoes were in suitable shipping 


condition when shipped. Accordingly, we conclude that a breach 


by complainant of the warranty of suitable shipping condition 
has not been established. 


The total purchase price of the shipment was $8,958.75. Deduct- 


ing the sum of $6,139.04 which has been paid leaves a balance due 
complainant of $2,819.71. The failure of respondent to pay to com- 
plainant the sum of $2,819.71 is in violation of section 2 of the 
act. Reparation should be awarded complainant in that amount 


with interest. 











ren FS ~~ wrwr* "ns wo wv 


ww Ft & 





DELISLE PRODUCE v. FETTERMAN 683 
Cite as 26 A.D. 683 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,819.71, with interest thereon at 
the rate of 6 percent per annum from December 1, 1965, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 11,266) 


DeLISLE PRODUCE COMPANY v. SOL FETTERMAN, d/b/a SOL FET- 


TERMAN PRODUCE Co. PACA Docket No. 2-444. Decided June 
28, 1967. 


Discharge in bankruptcy—Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation in the sum of $5,074.03 in connection with 


transactions involving six truckloads of watermelons in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 


ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to. Respondent, in his answer, admits the purchase, receipt and 


acceptance of the melons involved herein, and admits that he fail- 


ed to pay complainant the agreed purchase prices therefor. Re- 


spondent alleges, however, that the contract was breached by com- 
plainant, in that the melons involved herein failed to meet con- 
tract requirements with respect to the kind, quality, grade and 


size required by the terms of the contract. Respondent in his an- 
swer also alleges that he has been adjudicated a bankrupt. 


The license records of the Department, of which we take of- 
ficial notice, contain a copy of a bankruptcy petition filed by re- 


spondent in the United States District Court for the Northern 
District of Ohio, Eastern Division, on December 21, 1966. Com- 
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plainant is listed, in Schedule A-3 of that petition, as a creditor 
of respondent bankrupt. The Department has also been furnished 
with a copy of the discharge in bankruptcy, No. B66-7106, granted 


this respondent on May 20, 1966. Under the circumstances, it is 
concluded that the complaint herein should be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,267) 


PRODUCE CREDIT ASSOCIATION, INC. v. M. FINK FRUIT Co. PACA 


Docket No. 2-375. Decided June 28, 1967. 


Assignment of cause of action—Assignment for benefit of creditors— 
Admission of liability 


Complainant, as assignee of shipper, is the proper party to maintain this 


action, and as the act makes no exception for nonpayment where re- 


spondent has made assignment for benefit of creditors under State 
statute, respondent, who admits liability, is ordered to pay complainant 
the full amount due on original indebtedness. 


Slavin and Carr, New York, N. Y., for complainant. 
Michael Berman, New York, N. Y., for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with transactions involving 


shipments of perishable agricultural commodities in interstate 
commerce. Complainant seeks reparation in the amount of 
$17,573.46. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and re- 


spondent filed an answer, admitting the material allegations of 


the complaint, including the amount alleged to be due and the fact 
that such amount has not been paid by respondent to complainant 
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or its assignors. Accordingly, the issuance of an order without 
further procedure is appropriate pursuant to Section 47.8(d) of 


the Rules of Practice (7 CFR 47.8(d)). 


Complainant, Produce Credit Association, Inc., is a corporation 
whose address is 233 Broadway, New York, New York. Com- 
plainant is the assignee of several produce dealers, who are mem- 
bers of the Association. Respondent is a partnership composed of 


Max Fink and Nathan Miller, doing business as M. Fink Fruit Co., 
whose address is 959 Brook Avenue, New York, New York. At 


the time of the transactions involved herein, respondent was licens- 
ed under the Act. 


Although admitting the material allegations of the complaint, 


respondent sets up three defenses in its answer. The first defense 


alleges that complainant is not the real party in interest in this 
proceeding and that the claims involved herein were merely as- 
signed to complainant for the purpose of bringing this complaint. 
This defense has no merit. It has long been established that as- 


signments of claims arising under the Act may be made to an- 


other party, who, in turn, may institute a proceeding under the 
Act for recovery of reparation due. Northwestern Fruit Corpora- 
tion v. Cooperative Producers, Inc., William R. Hedberg, Inc., and 
American Fruit and Produce Company, 15 A.D. 144; Earl Fruit 


Company v. Veteran’s Wholesale Fruit and Produce and/or Gamco, 
Ine., 15 A.D. 457; Pittsburgh Produce Credit Association v. Kaleel 
Brothers, 23 A.D. 1155. 

The second defense asserted in respondent’s answer is to the 
effect that respondent executed and delivered an assignment for 
the benefit of creditors to one Louis A. Breier, as assignee, that 


the said assignment was filed and recorded in Bronx County, New 
York, and that the assignment proceeding is still pending and 
complainant will receive ‘‘a substantial portion of its indebtedness 
upon the termination of the said proceeding and the distribution 


of the assets in the hands of the assignee.” The third defense set 


forth in respondent’s answer is that, on information and belief, 
complainant and/or its assignors have filed claims in the “assign- 
ment for the benefit of creditors” proceeding, and by so doing have 


waived any right to file this complaint. 


We have previously held that the Act, which provides that it is a 
violation to fail or refuse to make full payment promptly for any 
produce covered by the Act, makes no exception for nonpayment 
in instances wherein the respondent has made an assignment for 
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the benefit of his creditors under State statutes. The debtor was 
ordered to pay complainant the full amount due on the original in- 
debtedness. Bateman Frozen Foods Company v. Falls City Food 
Bank, 14 A.D. 688. In line with our prior decision, we conclude 
that the second and third defenses set up by respondent are with- 
out merit or legal justification. 


The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order and constitute a violation by re- 
spondent of Section 2 of the Act (7 U.S.C. 499b). The effect of 
this order is to grant complainant’s motion filed in this proceed- 
ing that a reparation order be issued in favor of the complainant 
upon the pleadings filed herein. Accordingly, within 30 days from 
the date of this order, respondent shall pay to complainant, as 
reparation, $17,573.46, with interest thereon at the rate of 6 per- 
cent per annum from November 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,268) 


WADE HATCHER AND D. C. HOLLAND v. BISHOP PRODUCE Co., INC. 
PACA Docket No. 2-554. Decided June 28, 1967. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1980, as amended (7 U.S.C. 499a et 
seq.). A formal complaint was timely filed in which complainant 
seeks reparation against respondent of $4,678.50, which amount 
is alleged to be due complainant in connection with the sale, in 
interstate commerce, to respondent of two truckloads of tomatoes. 


A copy of the formal complaint was served upon respondent, 
who filed an answer thereto, in which it admits an amount due 
on the first truckload of $2,407.00 and, on the second truckload, 
of $1,378.90, but denies owing complainant the remaining amount 
requested as reparation in the formal complaint. 
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It is provided, in section 7(a) of the act (7 U.S.C. 499g), in 
part as follows: 

ay If, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary . . . may issue an order 
directing the respondent to pay the complainant the undis- 
puted amount on or before the date fixed in the order. . .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$3,785.90. Payment in this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 6 
percent per annum from March 1, 1967, until paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 11,269) 


WEST SOMERSET COLD STORAGE Co., INC. v. SOL FETTERMAN, d/b/a 
SOL FETTERMAN PRODUCE Co. PACA Docket No. 2-434. De- 
cided June 28, 1967. 


Discharge in bankruptcy—Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant requests 
an award of reparation in the sum of $6,274 in connection with 
transactions involving shipments of mixed fruits in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
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complaint was served upon respondent, who filed an answer there- 
to. Respondent, in his answer, admitted that he was indebted to 
complainant for commodities sold to him (respondent), but de- 
nied that he was indebted to complainant in the amount set forth 
in the formal complaint. Respondent further alleged that he had 
been adjudicated a bankrupt. 


The license records of the Department, of which we take official 
notice, contain a copy of a bankruptcy petition filed by respondent 
in the United States District Court for the Northern District of 
Ohio, Eastern Division, on December 21, 1966. Complainant is 
listed, in Schedule A-3 of that petition, as a creditor of respond- 
ent bankrupt. The Department has also been furnished with a 
copy of the discharge in bankruptcy, No. B66-7106, granted this 
respondent on May 20, 1967. Under the circumstances, it is con- 
cluded that the complaint herein should be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF PARTIES 
(No. 11,270) 


PLANTATION FOODS CORPORATION v. LEE ENG FARM. PACA Dock- 
et No, 2-464. Order issued June 28, 1967. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 11,271) 


GREAT LAKES CHERRY PRODUCERS MARKETING COOPERATIVE, INC. 
v. GLACIER PACKING COMPANY, INC. PACA Docket No. 2- 
267. Order issued June 7, 1967. 
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REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 11,272) 


W. H. CLARK FRUIT COMPANY v. TOMATOES, INC. PACA Docket 
No. 2-553. Reparation of $1,957.75 with 6 percent interest 
from January 1, 1967, awarded complainant against respond- 
ent in order issued June 27, 1967. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 11,273) 


DASHER AND WASDIN v. ALLEN JAY SUPPERETTE. PACA Docket 
No. 2-517. Reparation of $375 with 6 percent interest from 
July 1, 1966, awarded complainant against respondent in or- 
der issued June 1, 1967. 


(No. 11,274) 


HORWATH AND Co. INC., d/b/a GONZALES PACKING Co. v. L. A. 
HooGE Co. PACA Docket No. 2-528. Reparation of $3,478.25 
with 6 percent interest from September 1, 1966, awarded 
complainant against respondent in order issued June 7, 1967. 


(No. 11,275) 


HYBELS’ PRODUCE COMPANY, INC. v. MIDWEST POTATO DISTRIBU- 
ToRS, INc. PACA Docket No. 2-518. Reparation of $1,426.75 
with 6 percent interest from January 1, 1967, awarded com- 
plainant against respondent in order issued June 7, 1967. 


(No. 11,276) 


NORTHERN FRUuIT Co., INC. v. GREENSEID & SHAPIRO. PACA Docket 
No. 2-524. Reparation of $1,067.62 with 6 percent interest 
from December 1, 1966, awarded complainant against re- 
spondent in order issued June 7, 1967. 














PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 26 A.D. 690 


(No. 11,277) 


BASSO FARMS v. FRED KARAM & SON. PACA Docket No. 2-511. 
Reparation of $3,515 with 6 percent interest from January 1, 
1967, awarded complainant against respondent in order is- 
sued June 8, 1967. 


(No. 11,278) 


CHARLEY HAYASHIDA FARMS, INC. v. L. A. HooGE Co. PACA 
Docket No. 2-529. Reparation of $5,090.80 with 6 percent 
interest from October 1, 1966, awarded complainant against 
respondent in order issued June 8, 1967. 


(No. 11,279) 


EL PASO BROKERAGE & MARKETING SERVICE v. JOHN L. STERRY 
PropucE. PACA Docket No. 2-525. Reparation of $1,200 with 
6 percent interest from October 1, 1966, awarded complainant 
against respondent in order issued June 8, 1967. 


(No. 11,280) 


EL PASO BROKERAGE & MARKETING SERVICE v. JOHN L. STERRY 
PRODUCE. PACA Docket No. 2-526. Reparation of $1,200 with 
6 percent interest from October 1, 1966, awarded complain- 
ant against respondent in order issued June 8, 1967. 


(No. 11,281) 


ASHTON PACKING CORPORATION v. JOHN T. SCHWINT FROZEN FOooD 
SALES. PACA Docket No. 2-536. Reparation of $5,949.81 with 
6 percent interest from March 1, 1966, awarded complainant 
against respondent in order issued June 14, 1967. 


(No. 11,282) 


SUN GLO PRODUCE, INC. v. SMILING JIM POTATO COMPANY. PACA 
Docket No. 2-532. Reparation of $7,725 with 6 percent inter- 
est from October 1, 1966, awarded complainant against re- 

spondent in order issued June 14, 1967. 
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(No. 11,283) 


BARNES & ATKINSON, INC. v. F. S. WILLIAMS FruiIT Co. PACA 
Docket No. 2-541. Reparation of $849.05 with 6 percent inter- 
est from February 1, 1967, awarded complainant against re- 
spondent in order issued June 15, 1967. 


(No. 11,284) 


CENTRAL FARMS v. SMILING JIM POTATO COMPANY. PACA Docket 
No. 2-534. Reparation of $3,723.73 with 6 percent interest 
from August 1, 1966, awarded complainant against respond- 
ent in order issued June 15, 1967. 


(No. 11,285) 


CLAVERACK STORAGE & FRUIT DISTRIBUTORS v. HY Moses. PACA 
Docket No. 2-535. Reparation of $1,646.45 with 6 percent 
interest from June 1, 1966, awarded complainant against re- 
spondent in order issued June 15, 1967. 


(No. 11,286) 


GROWER SALES, INC. v. JOHN C. WASHINGTON PRODUCE Co. PACA 
Docket No. 2-539. Reparation of $1,402.81 with 6 percent in- 
terest from March 1, 1967, awarded complainant against re- 
spondent in order issued June 15, 1967. 


(No. 11,287) 
HOMESTEAD TOMATO Co-op. v. F. S. WILLIAMS FRUIT Co. PACA 
Docket No. 2-540. Reparation of $2,156.80 with 6 percent in- 


terest from February 1, 1967, awarded complainant against 
respondent in order issued June 15, 1967. 


(No. 11,288) 


HOWARD MCLEAN Co. INC. v. JOHN C. WASHINGTON PRODUCE Co. 
PACA Docket No. 2-538. Reparation of $1,182.50 with 6 per- 
cent interest from February 1, 1967, awarded complainant 
against respondent in order issued June 15, 1967. 
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(No. 11,289) 


WADE HATCHER AND D. C. HOLLAND v. F. S. WILLIAMS FRUIT Co. 
PACA Docket No. 2-542. Reparation of $688.80 with 6 per- 
cent interest from March 1, 1967, awarded complainant 
against respondent in order issued June 15, 1967. 


(No. 11,290) 


LYMAN WRIGHT & SONS v. CAPITAL CITY BROKERAGE Co. PACA 
Docket No. 2-531. Reparation of $545.50 with 6 percent inter- 
est from April 1, 1966, awarded complainant against respond- 
ent in order issued June 16, 1967. 


(No. 11,291) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. JULES 
LiTowITz. PACA Docket No. 2-551. Reparation of $1,687 with 
6 percent interest from December 1, 1966, awarded com- 
plainant against respondent in order issued June 19, 1967. 


(No. 11,292) 


WESTSIDE GROWERS AND SHIPPERS, INC. v. MANDELL, SPECTOR, 
RUDOLPH Co. PACA Docket No. 2-549. Reparation of $3,223 
with 6 percent interest from December 1, 1966, awarded com- 
plainant against respondent in order issued June 19, 1967. 


(No. 11,293) 


A. G. SHORE COMPANY, INC. v. HARLOFF PRODUCE COMPANY. PACA | 
Docket No. 2-543. Reparation of $521.50 with 6 percent inter- 
est from January 1, 1967, awarded complainant against re- 
spondent in order issued June 20, 1967. 


(No. 11,294) 





DAVIS PACKING COMPANY v. MANDELL, SPECTOR, RUDOLPH Co. 
PACA Docket No. 2-546. Reparation of $379.43 with 6 percent 
interest from January 1, 1967, awarded complainant against 

respondent in order issued June 20, 1967. 








MISCELLANEOUS 693 
Cite as 26 A.D. 693 


(No. 11,295) 


JOHNIE STANLEY BANANA Co., INC. v. MIDWEST POTATO DIs- 
TRIBUTORS, INC. PACA Docket No. 2-544. Reparation of 
$3,181.55 with 6 percent interest from February 1, 1967, 
awarded complainant against respondent in order issued 
June 20, 1967. 


(No. 11,296) 


PHOENIX VEGETABLE DISTRIBUTORS v. MANDELL, SPECTOR, RU- 
DOLPH Co. PACA Docket No. 2-545. Reparation of $1,700.50 
with 6 percent interest from January 1, 1967, awarded com- 
plainant against respondent in order issued June 20, 1967. 


(No. 11,297) 


BRUCE CHURCH, INC. v. MANDELL, SPECTOR, RUDOLPH Co. PACA 
Docket No. 2-547. Reparation of $3,470.63 with 6 percent in- 
terest from December 1, 1966, awarded complainant against 
respondent in order issued June 21, 1967. 


(No. 11,298) 


BuD ANTLE, INC. v. DONALD FRUIT & PRODUCE COMPANY. PACA 
Docket No. 2-537. Reparation of $3,898.12 with 6 percent in- 
terest from August 1, 1966, awarded complainant against re- 
spondent in order issued June 21, 1967. 


(No. 11,299) 


HENNING PRODUCE, INC. v. MANDELL, SPECTOR, RUDOLPH CO. 
PACA Docket No. 2-548. Reparation of $1,506.97 with 6 per- 
cent interest from December 1, 1966, awarded complainant 
against respondent in order issued June 21, 1967. 


(No. 11,300) 


ALRO PRODUCE Co., INC. v. F. S. WILLIAMS Fruit Co. PACA 
Docket No. 2-556. Reparation of $511.80 with 6 percent inter- 
est from December 1, 1966, awarded complainant against re- 
spondent in order issued June 27, 1967. 






















PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 26 A.D. 694 


(No. 11,301) 


THE GREENHOUSE VEGETABLE PACKING CO. v. PETER BRIGIOTTA 
and/or PETER BRIGIOTTA d/b/a STELLAY Co. PACA Docket 
No. 2-560. Reparation of $670.60 with 6 percent interest from 
December 1, 1966, awarded complainant against respondent 
in order issued June 30, 1967. 


(No. 11,302) 


RIOJAS PRODUCE v. GULF PRODUCE COMPANY. PACA Docket No. 
2-558. Reparation of $3,160 with 6 percent interest from 
March 1, 1967, awarded complainant against respondent in 
order issued June 30, 1967. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 11,303) 


DELANO CORPORATION OF AMERICA v. VINCENT KoSUGA. PACA 
Docket No. 2-173. THE DYAL COMPANY v. VINCENT KOSUGA. 


PACA Docket No. 2-174. Order issued June 23, 1967. 
(No. 11,304) 


ISLAND POTATO Co. INC. v. R & R PRODUCE COMPANY. PACA 
Docket No. 2-503. Order issued June 23, 1967. 
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